United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


JOINT APPENDIZ 


Ginited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,382 E 7 4 


GREENSBORO-HIGH POINT AIRPORT AUTHORITY, 


Petitioner, 


CIVIL AERONAUTICS BOARD, 


Respondent, 
EASTERN AIR LINES, WC., 
CITY OF CHARLOTTE, N. C., 
Intervenors. 


PETITION FOR REVIEW OF ORDER OF THE 
CIVIL AERONAUTICS BOARD 


United States © 
CUT o 
r f Appeais 


District of Columbia Cireseis 


FILED OCT 2 1958 


ROBERT |. THIEL EX 3-0625 
Printer 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,382 


GREENSBORO-HIGH POINT AIRPORT AUTHORITY, 


Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent, 


EASTERN AIR LINES, INC., 
CITY OF CHARLOTTE, N. C., 


Intervenors. 


PETITION FOR REVIEW OF ORDER OF THE 
CIVIL AERONAUTICS BOARD 


JOINT APPENDIX 











Record 
Page 


Prehearing Conference Stipulation . 


Pre-Hearing Order, Filed May 15, 1958 
Order of Investigation and Consolidation 
Notice of Hearing, dated December 11, 1953 


Exhibit CMH-27 -- Submitted by City of Columbus 
and the Columbus Chamber of Commerce ’ 


Initial Decision of William J. Madden, Examiner, 
Served August 2, 1954 - - *® &£ 


Economic and Community of Interest Data 
ApPUCEN 2. 2 « «+ & » fs 


Conclusions ‘ P P ‘ FY ‘ 


Petition of Greensboro-High Point Airport Authority 
For Leave to Intervene s = =“ « « 


Opinion of the Board in Original Proceeding (Order 
No. 8896), served January 17, 1955 5 


Order Reopening Proceeding (E-10731), dated 
November 1, 1956 P ‘ 5 < é 


Report of Prehearing Conference, dated 
December 20, 1956 . 2. 2. «© « «4 


Supplemental Report of Prehearing Conference Held 
December 7, 1956 is 2 2 » «@ 


Excerpts from Official Report of Proceedings . 


Witnesses: 
Albert W. Gotch 
Direct . 


William B, Little 
Direct . : Fe . F 


Rebuttal Exhibits of the Bureau of Air Operations: 
Exhibit No. 1 -- Comparative Ranking in Various 
Economic Characteristics . & & 


Exhibit No. 2 -- Retail and Wholesale Sales and 
Related data . ‘ . < 5 


Exhibit No. 3 -- Comparative Summary of Air 
Passenger Traffic at Greensboro-High Point 
and Charlotte ee ee ee ee 


Exhibit No, 4 -- Origination and Destination Airline 
Survey Traffic Chart - (Excerpts ) a 3 


Exhibit No. 5 -- Summary Enplaned Traffic at 
Charlotte and Greensboro-High Point by EAL 
and Other Carriers ee ee ee 


Initial Decision of John A. Cannon, Examiner, dated 
May de 1957 . = . J ° . 


Map . ° * * ° . . 


Appendix 
Page 


| 


4 
4 
6 





(ii) 
INDEX (Cont'd.) 


Record Appendix 
Page Page 


Initial Decision of John A. Cannon, Examiner (Cont'd. ) 
I. Procedural Background of the Proceeding or * «© * * = 3491 101 
II. Discussion of the Issues and the Positions of the Parties . « « * 3495 104 


Ill. Greensboro-High Point and Winston-Salem, North 
Carolina, are two Separately Certificated Points for 
Air Service nm «= « * » * 2. 2 «@ & ¥ % 3498 107 


IV. Greensboro-High Point has Failed to Show that the 
Discrimination, if any, Caused by the Split of 
Eastern's Route No. 6 at Charlotte is Unjustified . a a ‘ . 3511 118 


V.  Reaffirmance of the Board's Original Decision will 
Benefit the Travelling Public and Contribute to 
Development of a Sound Domestic Air Structure . . . . . . 3514 121 


VI, Conclusions and Findings . . .: « «© «© «© «© «© « « 3518 123 


Appendix “A” -- Comparison of Known Traffic Carried 
by PAI for Year Ended June 30, 1956 vs. Traffic 
Estimated by PAI in Exhibits PAI-13.-14-18 
(Cigmaicee} « «& + © 1 & ££ = © & & KH s 3524 128 


Opinion of the Board in Reopened Proceeding (Order 
No. E-12120), dated January 17, 1958 7 . . ‘ 7 : ‘ 3635 129 








1 


JOINT APPENDIX 


[ Filed May 7, 1958] 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GREENSBORO- HIGH POINT AIRPORT AUTHORITY, 


Petitioner, 
Vv. : No. 14,382 
CIVIL AERONAUTICS BOARD, 
Respondent, 
EASTERN AIR LINES, INC., 
CITY OF CHARLOTTE, N. C., 
Intervenors. 


PREHEARING CONFERENCE STIPULATION 

Pursuant to Rule 38(k) of the Rules of Court, the parties, subject 
to the approval of the Court, hereby stipulate and agree as follows with 
respect to the issues and the procedure and dates for the filing of the 
briefs and joint appendix herein: 

I. 
Issues 

Subject to the right of petitioner to abandon any of the issues 
hereinafter stated, and to the right of the other parties to take the 
position that any such issue is irrelevant to the Court's decision herein 
or is not properly before the Court, the issues are agreed to be as 
follows: 

1. Whether the Board erred in refusing to consider the question 
of splitting Eastern's route at a point south of Greensboro-High Point 
or Charlotte. 

2. Whether, in relation to the issue of "discrimination" against 


Greensboro-High Point in favor of Charlotte, the Board was authorized 
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to consider as criteria for decision the relative air service needs of 


the two localities in relation to Columbus, Toledo, and Detroit, and the 
impact of its action upon the competitive and subsidy positions of 
Piedmont. 

3. Whether Board consideration of the matters embodied in para- 
graph 2, or of any other matters south of Charleston in relation to the 
_ justification for its action, was precluded as being beyond the scope of 
the area of the Charleston-Columbus Case. 

4. Whether substantial evidence supports the Board's findings 
that Charlotte has a stronger community of interest with Columbus, 
Toledo, and Detroit, and a greater need for air service to them, than 
has Greensboro-High Point. 

5. Whether the Board made the findings of fact requested by peti- 
tioner, and if not, whether it erred thereby. 

Additionally, petitioner will request the Court to direct the Board 
to supplement the record herein by (1) a statement of what staff memo- 
randa were considered by the Board, and (2) a statement of who was 
present at the time the Board decided the case. In the event the Court 
should so direct, petitioner reserves all issues which may arise from 
an examination of such materials, and petitioner and respondent reserve 
the right to request extensions of the procedural dates hereinafter fixed 
to the extent necessary to permit final disposition of petitioner's request. 

II. 


Procedures with Respect to Printing of Joint 


Appendix and Briefs, and Use of Unprinted 
Portions of Record 


The joint appendix shall contain the materials required to be 
printed by the Rules of this Court, except the Petition for Review; the 
materials designated by the parties as hereinafter provided; and this 
stipulation and the order of the Court approving the stipulation. 

All briefs will be served and filed in typewritten or printed form 
at the dates fixed hereafter with reference to the pages of the certified 


record ("Tr."). Briefs not filed and served in printed form shall be 


printed and the printed copies served and filed without avoidable delay 
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after service of the typewritten briefs. At the time each party serves 
its brief, it will also serve its designation of the portions of the certified 
record to be printed in the joint appendix. As soon as all designations 
have been made, the petitioner shall cause the joint appendix to be 
printed with the page numbers of the record as certified to this Court 
appearing at the place where each new record page begins on the printed 
page of the joint appendix, and running heads showing the record pages 
appearing thereon shall be printed at the outer top corner of each page 
of the printed joint appendix. The usual numerical designation of the 
printed joint appendix will appear in the center of the top of the page. 

It is further agreed that any party, in brief or at the hearing in 
the case, may refer to and rely upon any portion of the original tran- 
script of record herein which has not been printed to the extent that 
such portion may be material to the stipulated issues, it being under- 
stood that any portions of the record thus referred to will be printed in 
a supplemental joint appendix if the Court directs the same to be printed. 

III. 
Further Procedures 

The joint appendix to briefs will be served and filed immediately 
after it is printed. The time for filing of briefs shall be as follows: 

1. The brief of petitioner will be served and filed on or before 
July 14, 1958. 

2. The briefs of respondent and intervenors will be served and 
filed on or before September 11, 1958. 

3. Any reply brief by petitioner will be filed within the time 
specified by the Rules of Court. 


/s/ Alfred F. Beitel 
Attorney for Petitioner 


/s/ Franklin M. Stone 
Attorney for Respondent 


/s/ Harold L. Russell 
Attorney for Eastern 
Air Lines, Inc. 


May 7, 1958 /s/ James M. Verner 
Attorney for City of 
Charlotte, N.C. 
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[ Filed May 15, 1958] 
PRE-HEARING ORDER 


Counsel for the parties in the above-entitled case having appeared 


before me for pre-hearing conference pursuant to Rule 38(k) of the 
General Rules of this court, and counsel having submitted their stipula- 
tion dated May 7, 1958, and the stipulation having been considered, the 
stipulation of the parties is hereby approved and it is 

ORDERED that the parties proceed according to the stipulation 
and that this order and the stipulation dated May 7, 1958, be printed in 
the Joint Appendix. 

Edgerton, Chief Judge 

Dated: May 15, 1958 


[1] 
Order No. E-7745 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office 
in Washington, D. C. on the 23rd day of September, 
1953. 


In the matter of an investigation of the  ) 
need for air service between Charleston, ) Docket No. 6346 
W. Va. and Columbus, Ohio 


ORDER OF INVESTIGATION AND CONSOLIDATION 

It appears to the Board that it is in the public interest to investi- 
gate and determine whether the public convenience and necessity require 
air transport service between Charleston, W. Va. and Columbus, Ohio 
and whether the certificate of public convenience and necessity held by 
Eastern Air Lines, Inc. (Eastern) for its route No. 6 and/or the certi- 
ficate of public convenience and necessity held by Piedmont Aviation, 


Inc. (Piedmont) for its route No. 87 should be amended so as to author- 


ize air transport service between Charleston,W. Va. and Columbus, Ohio. 
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The Board finding that this investigation raises issues substantially 
related to those raised by the application of Eastern under Docket No. 
4096 proposing the amendment and extension of its route No. 6 so as to 
add thereto Columbus, Ohio and Toledo, Ohio as intermediate points 
between Charleston, W. Va., a present intermediate point on said route, 
and Detroit, Mich., presently a terminal point on said route, and to the 
issues raised by Piedmont's amended application under Docket No. 4251 
insofar as said application proposes service between the intermediate 
point Charleston, W. Va. and the new proposed terminal point Columbus, 
Ohio via Parkersburg, W. Va. - Marietta, Ohio. 

The Board further finding that the investigation of the need for air 
service between Charleston, W. Va. and Columbus, Ohio, Eastern's 
application to add Columbus, Ohio and Toledo, Ohio as intermediate 
points on its route No. 6; and Piedmont's application to extend its route 
No. 87 from Charleston, W. Va. to Columbus, Ohio via Parkersburg, 

W. Va. - Marietta, Ohio can be advantageously and expeditiously heard 
and determined in a single proceeding; 

The Board acting pursuant to the Civil Aeronautics Act of 1938, as 
amended, particularly sections 205(a), 401(h) and 1002 (b) thereof, and 
finding that its action herein will assist it in performing its duties and 


exercising its powers under the Act; 
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IT IS ORDERED: 

(1) That an investigation be and hereby is instituted to determine 
whether the public convenience and necessity require air transport serv- 
ice between Charleston, W. Va. and Columbus, Ohio and whether the 
certificate of public convenience and necessity held by Eastern for its 
route No. 6 and/or the certificate of public convenience and necessity 
held by Piedmont for its route No. 87 should be amended to authorize 
such service; 

(2) That the investigation instituted by this order shall be assigned 
Docket No. 6346; 
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(3) That that portion of the amended application of Piedmont under 
Docket No. 4251 proposing the inclusion of Parkersburg, W. Va. - 
Marietta, Ohio as a new intermediate point between the requested terminal 
point Columbus, Ohio and the present intermediate point Charleston, W. 
Va. be and it is hereby severed from said application under Docket No. 
4251 and assigned Docket No. 6347; 

(4) That the investigation ordered under Docket No. 6346, the ap- 
plication of Eastern under Docket No. 4096, and Piedmont's application 
under Docket No. 6347 (as severed from the application under Docket No. 
_ 4251) be and they are hereby consolidated into one proceeding for hearing 
and decision; and 

(5) That said consolidated proceeding shall be assigned for hearing 
before an Examiner of the Board at a time and place hereafter to be 
designated. 

By the Civil Aeronautics Board: 


/s/ M. C. Mulligan 
(SEAL) M. C. Mulligan, Secretary 


[191] 
CHARLESTON-COLUMBUS CASE 
DOCKET NO. 6346 





NOTICE OF HEARING 

In the matter of an investigation of the need for air service between 
Charleston, W. Va., and Columbus, Ohio. 

Notice is hereby given, pursuant to the Civil Aeronautics Act of 
1938, as amended, particularly sections 401, 1001 and 1002 of the said 
Act, that a hearing in the above-entitled proceeding will be held on 
January 6, 1954, at 10:00 a.m. (eastern standard time) in Hearing Room 
No. 2, Ohio Departments Building, 65 South Front Street, Columbus, Ohio, 


before Examiner William J. Madden. 
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Without limiting the scope of the issues involved in this proceeding, 

particular attention will be directed to the following matters and questions: 

1. Whether the public convenience and necessity require air transport 
service between Charleston, W. Va., and Columbus, Ohio, and 
whether the certificates of public convenience and necessity held by 
Eastern Air Lines, Inc., and/or Piedmont Aviation, Inc., and/or 
Lake Central Airlines, Inc., should be amended so as to authorize 
such service. 

Zi Whether one or more of the following route revisions should be 
authorized in connection with providing air transport service 
between Charleston, W. Va., and Columbus, Ohio: 

(a) Amendment of Eastern's route No. 6 so as to add thereto 
Columbus and Toledo, Ohio, as intermediate points between 
Charleston, W. Va., and Detroit, Mich., as proposed by said 
carrier in its application in Docket No. 4096. 


[192] 

(b) Amendment of Piedmont's route No. 87 so as to extend said 
route from Charleston, W. Va., to Columbus, Ohio, via the 
intermediate point Parkersburg, W. Va. - Marietta, Ohio, as 
proposed by said carrier in its application in Docket No. 6347. 

(c) Amendment of Lake Central's route No. 88 so as to add thereto 
a segment extending between Charleston, W. Va., and Detroit, 
Mich., via Columbus, Lima and Toledo, Ohio, as proposed by 
said carrier in its application in Docket No. 6370. 

3. Whether the applicants are fit, willing and able properly to perform 
the proposed air transportation and to conform to the provisions of 
the Act and the rules, regulations and requirements of the Board 
thereunder. 

For further details of the issues involved in this proceeding 


interested persons are referred to the applications mentioned above, the 


consolidation order (No. E-7931), the report of the prehearing conference, 
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and other documents of record in this proceeding on file in the Docket 
Section of the Civil Aeronautics Board. 

Notice is further given that any person, other than a party of record, 
desiring to be heard in this proceeding must file with the Board on or 
before January 6, 1954, a statement setting forth the propositions of fact 
or law which he desires to advance. 

Dated at Washington, D. C., December 11, 1953. 


/s/ Francis W. Brown 
Chief Examiner 


(SEAL) 





ay } 
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Columbus and Toledo March, 1953 Telephon Calls Exhibit CMH - 27 
Versus Cleveland, Detroit and Cincinnativalls Page 1 of 3 
| Docket No. 6346 




























Delta-C&S and/or Columbus Columbus % of | Toledo % of Columbus & Toedo % of 


Eastern Cities Columbus Toledo & Toledo Cleveland Detroit Cincinnati Cleveland Detroit Cinmnati Cleveland Detroit Cincinnati Cleveland Detroit Cincinnati 














Asheville 7 g 10 17 49 33 41.1% 14.3% 17. 6% 6.1% 9.1% 58.8% 20.4% 30.3% 
Atlanta 51 oT 8&8 138 238 261 36.9 21.4 26.8 ia. 5 14.2 63.8 37.0 33.7 
Augusta 8 6 14 20 41 27 40.0 19.3 30.0 14.6 2.2 70.0 34.1 51.8 
Brunswick 1 ae La + + 3 25.0 Zo. 0 lee ee 6.0 Ae 32.5 26.0 
Charleston, S.C. 4 5 9 18 2) 15 22.2 19.0 27.8 23.8 30.3 50.0 42.8 60. 0 
Charleston, 

W. Va. 2a1 46 267 298 98 314 Te.2 228.3 4 15.4 46.9 4.6 89.6 272.4 85.0 
Charlotte 14 7 Zi 46 51 59 30.4 SB tat a7 15.2 13. 7 li. 9 45.6 41.2 35.6 
Chattanooga 14 9 23 54 101 102 25.9 13.9 iT 16. 7 8.9 8.8 42.6 22.8 22.5 
Columbia 6 Z 8 14 18 17 42.8 22.8 3.3 14.3 1i,1 11.8 oT. 44.4 47.0 
Daytona Beach 9 4 13 22 32 13 40.9 25. 1 6.2 18.1 12.5 30.8 59.1 40.6 100.0 
Gainesville 1 ‘) 2 3 4 3 20.0 25.0 ous 20.0 25.0 Sae8 40.0 50.0 66.7 
Greensboro- ! co 

High Point 11 7 i8 30 24 24 36.7 45.8 4:8 23.3 29.2 29.2 60.0 75.0 75.6 a 
Greenville 6 3 9 17 19 31 oo. (0 31.6 Es 17.6 15.8 9.7 32,9 47.4 29.0 
Jacksonville 15 9 24 $3 72 ac 45.4 20.8 419 27.2 12.5 28.1 Ta<, T gax8 75.0 
Knoxville 20 19 39 a1 107 107 39.2 18.7 7 ie 4 ban 2 Lt. 2 76.5 36. 4 36.4 
Lexington 45 9 54 49 48 494 91 8 93.7 ie | 18.4 18.7 1.8 110.2 po 10.5 
Macon 9 4 13 15 24 24 60. 0 37S 35 26. 7 16.7 16.7 86.7 54.2 54.2 
Miami 84 70 154 360 724 248 23.3 11.6 oo 19 4 9.7 35.4 42.8 21.3 62.1 
Ocala i! l 2 2 5 1 50.0 20.0 1010 50.0 20.0 100.0 100.0 40.0 200.0 
Orlando ie 7 19 ot 32 19 32.4 ie 6:2 18.9 21.9 36.8 51.3 59.4 100:0 
Roanoke 23 > 28 23 20 27 100.0 115.0 831 21.7 25.0 18.5 121.7 140.0 103;7 
St Petersburg 15 15 30 53 86 30 28.3 17.4 516 25.3 17.4 50.0 56.6 34.9 100:0 
Savannah 5 3 8 11 16 16 45.4 31,2 8)2 oto 18. 7 18.7 72. 7 50.0 50.0 
Spartanburg 3 1 4 8 12 8 37.5 25.0 3)5 13.5 8.3 12.5 50.0 oo. 5 50.0 
Tampa 17 12 29 32 63 40 53.1 27.0 495 37.5 19.0 30.0 90.6 46.0 72.5 
Vero Beach “ js “ = - = = ie = = = - ‘ + 
West Palm Beach 20 1 21 83 110 29 24.1 18.2 619 1.2 1.0 3 25. 3 19.1 72.4 
Winston-Salem 13 _5 _18 23 _33 _19 56.5 39.4 684 21.7 15,3 26.2 76:6 54.5 94.7 

Total 635 291.3 926.3 1,463 2,052 1, 998 43.4% 30.9% 3:8% 19. 9% 14.2% 14.6% 63.3% 45.1% 46.4% 


f9stt 





BEST COPY AVAILABLE 


from the original bound volume 
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[ 2052] 
* a a 
INITIAL DECISION OF WILLIAM J. MADDEN, EXAMINER 
This proceeding was instituted on the Board's own initiative by 
an order entered on September 23, 1953, (Order No. E-7745) which 
directed an investigation into the need for more direct air service be- 
tween Columbus, Ohio, and Charleston, West Virginia. The same 
order directed that the proceeding include the consideration of an appli- 
cation of Eastern Air Lines, Inc., in Docket No. 4096, and an applica- 
tion of Piedmont Aviation, Inc., in Docket No. 4251. By a later order 
entered on November 30, 1953, (Order No. E-7931) the proceeding was 
expanded to include an application by Lake Central Airlines, Inc., in 
Docket No. 6370. By appropriate orders, Allegheny Airlines, Inc.; 
Delta-C & S Airlines; Trans World Airlines, Inc.; the Postmaster 
General; the City of Columbus, Ohio, and the Columbus Chamber of 
Commerce; the Charleston, W. Va., Chamber of Commerce; the City 
of Toledo, Ohio, and the Toledo Chamber of Commerce; the County 
Court of Wood County, W. Va., the City of Parkersburg, W. Va., the 
Parkersburg Board of Commerce, the City of Marietta, Ohio, and the 


Marietta Chamber of Commerce; 


[ 2053] 
the City of Lima, Ohio, and the Association of Commerce of Lima, 


Ohio; and the State of Ohio were granted leave to intervene. 

The Eastern application in Docket No. 4096 proposes an extension 
of this carrier's Route No. 6 beyond Charleston, West Virginia, to 
Detroit, Michigan, via the intermediate points of Columbus and Toledo, 
Ohio. The extension is proposed as an alternate to the Charleston- 
Detroit segment which Eastern now operates via Akron and Cleveland. 
The Piedmont application in Docket No. 6347 proposes an extension of 
this carrier's Route No. 87 beyond Charleston, West Virginia, to 
Columbus, via Parkersburg, West Virginia-Marietta, Ohio. The Lake 
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12 
Central application in Docket No. 6370 proposes a new segment for this 
carrier's Route No. 88 between Charleston, West Virginia, and Detroit, 
Michigan, via Columbus, Lima and Toledo, Ohio. 

Thus, while the order instituting the proceeding is directed first 
to the issues raised within the relatively narrow field of additional 
- service between Columbus and Charleston, the inclusion of the three 
applications expands these issues so as to include the area generally 
between Charleston and Detroit. The inclusion of these applications 
also tends to intensify in some degree the public convenience and neces- 
sity factors in what are generally referred to as the beyond-terminal 
features. The economic features pertinent to the Charleston-Detroit 
area are discussed in connection with the cities directly affected by the 
new service proposals and the beyond-terminal features appear in the 
data discussed under the applicant carriers, chiefly Eastern and Pied- 


mont. 


[ 2054] 
ECONOMIC AND COMMUNITY OF INTEREST DATA 

The City of Columbus. Columbus is located approximately in the 
center of the state and, in addition to being the state capital, it com- 
prises one of the major industrial cities of Ohio. Its 1950 population is 
listed at 503,400, which places it, populationwise, in a bracket with 
other major Ohio cities such as Akron, 410,000; Dayton, 457,000; and 
Youngstown, 528,000. From the standpoint of growth, Columbus stands 
out somewhat more than these cities, with the exception of Dayton. Its 
population figure for 1950 represents a 30% growth over 1940, while 
that of Akron reflects a 21% growth; Youngstown, 12%; and Dayton, 
38%.2/ 

While Columbus is generally well-known by reason of its being 
the state capital and the location of Ohio State University, its status as 
an industrial city is also noteworthy. In 1953, approximately 266,300 
persons were employed in industrial concerns in the Columbus metro- 


politan area, a figure 22% greater than the figure for 1947. There are 
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five companies in the immediate area employing more than 3,000 
people. These include the Jeffrey Manufacturing Company, which 
produces mining equipment, North American Aviation, Inc., the Tern- 
stedt Division of General Motors Corporation, the Timken Roller Bear- 
ing Company, and the Westinghouse Electric Corporation. There are 
two firms whose employees number between 1,500 and 3,000, 18 in the 
750 - 1,500 employee bracket, 36 employing between 250 and 500 
people, and 59 with payrolls between 100 and 250. While the products 


of a few of these firms have a somewhat local distribution, for the 


1/ The population figures mentioned here are the standard metro- 
~  politan area figures in the Census Bureau reports. 


[ 2055] 
most part their goods are nationally advertised and well-known. The 
usual indexes of economic activity reveal a healthful and vigorous situ- 
ation at Columbus and they are particularly significant insofar as they 
reflect substantial increases in recent years. For example, the dollar 
value of wholesale sales in Columbus increased in excess of 300% be- 
tween 1939 and 1948. This increase was substantially greater than that 
experienced by other major Ohio cities. During the same period, the 
increase for Akron in this same category was 244%; that for Dayton was 
224%; and Cleveland was 260%. In the same decade, retail sales 
reflected an 189% growth at Columbus, which is approximately the same 
increment experienced by other Ohio cities. Columbus also stands out 
with respect to income distribution. During 1950 approximately 11% of 
the families were in the $6,000 - $10,000 bracket, which was approxi- 
mately the distribution experienced by Cleveland, Toledo, and Detroit. 
By comparison, Akron showed 9% of its families in this bracket, while 


Canton and Cincinnati had 8%, and Youngstown, 10%. 


Charleston. Charleston is the hub of a rather small but intensely 


developed industrial area known as the Kanawha Valley. The city proper 
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has a population of 73,000 but it serves approximately 175,000 people 
as a retail outlet and its metropolitan district population was 240,000 
in 1950. The industries that comprise the Charleston area of the 
Kanawha Valley produce a great variety of products but it is especially 
noteworthy as a leader in the production of base chemicals. These are 
basic chemicals used by other manufacturers in the production of con- 
sumer goods. There are 18 plants so classified in the area, employing 
18,600 people. Included 


[ 2056] 
in this group are the Monsanto Chemical Company, the American Vis- 
cose Company, the United Carbon Company, the Carbide and Carbon 
Chemical Corporation, andthe U. S. Rubber Company. The du Pont 
Company manufactures all of its basic nylon in the area and the Libbey- 
Owens-Ford Company maintains, in Charleston, the largest flat glass 
plant in the world. The area has been aptly referred to on occasion as 
the "Chemical Ruhr of the United States." 

Travel Facilities between Columbus and Charleston. Columbus 
and Charleston are approximately 132 miles apart, but the nature of the 
terrain separating them poses difficult problems in the development of 
surface transportation facilities. It is generally mountainous and more 
intensely so in the area nearer Charleston. Asa result, the shortest 
distance by highway is 165 miles, and by rail it is 188 miles. There is 
no real passenger service provided by rail, the only practical facility 
being a Single night train daily each way over the Chesapeake and Ohio. 
There is no daytime passenger operation. Bus service over the high- 
way is much better insofar as frequency is concerned, with approxi- 


mately 13 schedules per day, conveniently spaced, but the bus schedules 








require from five to seven hours. 





The air service that is now available for travel between Columbus 





and Charleston is, by air travel standards, roughly comparable to the 


rail and bus service. Connections can be made at Cincinnati or Pitts- 


burgh, and existing schedules make possible an air journey in about 
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15 
three hours. However, the flight via Cincinnati traverses 287 miles 
and that via Pittsburgh, 323 miles. The unsatisfactory features of all 


forms of public transportation 


[ 2057] 
has resulted in the use of private automobiles by most travelers. 

Community of Interest between Columbus and Charleston. West 
Virginia has a natural geographical relationship with Ohio in a much 
greater degree than it has with any of the other contiguous states. The 
Ohio River forms the western boundary of West Virginia for approxi- 
mately 312 miles and about one-fourth of the state's population reside 
in the counties bordering the Ohio River. The addition of Kanawha 
County, which is only 50 miles inland from the Ohio River, to the 12 
bordering counties will bring the figure to 40%. The fact that Charles- 
ton and Columbus are the capitals of their respective states adds to 
the community of interest that is naturally present between contiguous 
states. A number of the governmental agencies of West Virginia have 
expressed a direct interest in more rapid travel facilities to Columbus. 
These include the State Fire Marshal, the State Road Commission, the 
State Department of Labor, the State Bureau of Motor Vehicles, and 
the Department of Unemployment Security. Their estimated use of a 
direct air service varies from "frequent" to "occasional." 

As noted earlier, it is clear that most of the present travelers 
between Columbus and Charleston, including an unusually high propor- 
tion of business travelers, resort to private automobiles because of the 
generally unsatisfactory public facilities. This fact lessens the value 
of the figures reflecting historical traffic on the public facilities and 
makes it necessary to rely in a greater degree on other indicators. 
Among these are data with respect to hotel registrations in each of the 


cities and the volume of long distance telephone calls. 
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A tabulation of the registration at the four leading first-class 
hotels in the City of Charleston for the months of March, June, and 
September 1953, shows visitors from Columbus averaging about 600 
per month. The telephone calls between Charleston and Columbus on 
an average business day amount to 250 as reflected by data using out- 
going calls at Charleston and 221 as reflected by Columbus data. 

The City of Columbus submitted a tabulation of the number of air 
passengers between Columbus and a selected list of southern and south- 
eastern cities during the survey months of March and September 1952. 
The cities selected are those to which additional air service would be 
available if the Eastern application is granted. They are also cities 
which now have reasonably direct and frequent service to and from 
Cleveland, Detroit, and Cincinnati. A further tabulation calculated the 
number of air passengers that would have moved between Columbus and 
each of the listed cities if the ratio of telephone calls to air passengers 
was the same as that exhibited by Cleveland, Detroit, and Cincinnati. 
The tabulation also contains the volume of air traffic between Columbus 
and these cities constructed on the basis of the number of passengers 
between these cities and Cleveland, Detroit, and Cincinnati, averaged 
and related to the telephone calls. With a few exceptions, the actual 
volume of traffic between Columbus and the listed cities during the 1952 
survey months was substantially less than the volume constructed using 
telephone calls as a basis. The traffic between Columbus and Charles- 
ton showed the most extreme discrepancy, with 58 passengers actually 


carried as against a constructed volume of 1,100. 
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During these two months when the Columbus-Charleston passengers 
numbered 58, the number between Detroit and Charleston was 592; be- 
tween Cleveland and Charleston, 1,021; and between Cincinnati and 
Charleston, 1610. The results for some of the representative cities 


were as follows: 
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Constructed Actual 
Between Columbus Number of Number of 
and Passengers Passengers 


Atlanta 
Charleston 
Charlotte 
Jacksonville 
Knoxville 
Miami 
Tampa 


Total for 28 Cities 


In another tabulation, the City of Columbus compared the Colum- 
bus-Charleston traffic movement with that flowing between Columbus 
and Pittsburgh. The highway distance is approximately the same to 
either city, Pittsburgh being 184 miles away and Charleston 171. How- 


ever, the terrain difficulties on the Charleston route more than make 


up for the somewhat shorter distance and bus schedules to Charleston 


require more time than those to Pittsburgh. Direct air service is 
available between Columbus and Pittsburgh over TWA's Route No. 2 
and this carrier provides a variety of schedules well-spaced throughout 
the day, each requiring approximately one hour flight time. The rail 
service between Columbus and Pittsburgh also greatly overshadows that 
available between Columbus and Charleston. As compared to the one 
night train daily on the latter route, the Pennsylvania Railroad offers 
nine trains a day to Pittsburgh and the Baltimore & Ohio one. The 


running time by train is approximately 
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four hours. Despite this complement of train service, plus a number 
of bus sehedules, the air traffic has developed in very satisfactory 
proportions. During the survey months of March and September 1952, 
the Columbus-Pittsburgh air passengers totaled 2,469. This number 
produces a ratio of 4.31 passengers per telephone call between Colum- 
bus and Pittsburgh. The Columbus tabulation relates this ratio to the 


Columbus-Charleston telephone calls to produce a constructed volume 
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of passenger traffic amounting to 952 for the 1952 survey months. 
Using this figure as a basis, the Columbus tabulation calculates a pas- 
senger volume for 1953 between Columbus and Charleston which would 
produce an average of 11 passengers per day in each direction. This 
figure includes an allowance of 10% for interline connecting traffic and 
25% to bring the estimate to the 1953 traffic level. 

Evidence of a more direct character as to the prospective use of 
air service between Charleston and Columbus is contained in the testi- 
mony of the representatives of many of the industrial concerns from 
both Columbus and Charleston. Outstanding among these, from the 
travel standpoint, is the Farm Bureau Insurance Companies which have 
their home office in Columbus. This concern has approximately 9,000 
employees and agents, of which approximately 3,000 are located at the 
home office. The company is well along in a decentralization program 
which involves the establishment of offices in a number of eastern and 
southern cities which employ in the neighborhood of 3,000 people each. 
The nature of this company's business calls for a very high degree of 


travel and a very high percentage of this 
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travel is by air. During 1953 the company arranged for 5,175 trips out 
of Columbus, of which 2,150 were made by air. Out of this number of 
trips by air, 1,250 were, in turn, made to cities to which additional 
and improved service can result from this proceeding. These include 
Detroit - 150, Toledo - 20, Charleston - 30, Lynchburg - 150, Raleigh - 
450, Atlanta - 40, Richmond - 100, and Roanoke and Columbia - 80 each. 
These figures for the Farm Bureau Insurance Companies disclose only 
tickets purchased through the company's procurement office and for 
company personnel. They would be increased considerably if there 
were some way of ascertaining the additional travel directly related to 
these tickets by members of company personnel families and actual 
company travel which was arranged for otherwise than through the 


procurement office. 
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Other Columbus firms which exhibited a direct and substantial 
interest in added travel facilities are the United Fuel Gas Company and 
the Battelle Memorial Institute. The former is a public utility serving 
about two-thirds of the State of Ohio and is a subsidiary of the Columbia 
Gas System Service Corporation which, in turn, has outlets in Columbus, 
Charleston, and Pittsburgh. Its transportation requirements include 
facilities for considerable travel between Columbus, Charleston, and 
Toledo. In 1953 the company ''checked" 330 trips from Columbus to 
Charleston, most of which returned directly while a few used circuitous 
routings for the return journey. Out of the total of 564 company trips 
between Columbus and Charleston, only 40 were made by air, using the 
Pittsburgh or Cincinnati transfer points. The company estimates that 
if direct service is made available on reasonable frequencies it will 


account for 335 trips 
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per year between Columbus and Charleston alone. 

The Battelle Memorial Institute is engaged primarily in industrial 
research serving, at the present time, about 400 industrial sponsors 
and 25 government agencies. It employs approximately 2,200 people 
and it experiences a constant stream of visitors connected with research 
projects. Such visitors average 2,000 per month and they are from 
practically all parts of the country and many international points. 

Industrial firms in Charleston that would make substantial contri- 
butions to additional air service facilities to Columbus include the 
Libbey-Owens-Ford Glass Company, the Owens-Illinois Glass Company, 
the Union Carbide and Carbon Corporation, and the McJunkin Corpora- 
tion. The glass companies have frequent occasions for travel between 
Charleston and Columbus but these requirements could be exceeded by 
the number of company trips between Toledo and Charleston, since 
Toledo is the home office of these companies. The Libbey-Owens-Ford 
Glass Company employs 1,886 people at its Charleston plant and a total 
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of 6,330 at the home office and additional manufacturing plants located 
in Toledo. The company estimates that it would utilize 650 one-way 
trips per year between Charleston and Toledo if direct and reasonably 
frequent service is made available. Substantial use would also be made 
of an air service connecting Charleston, Parkersburg, Columbus, and 
Toledo. It maintains a plant at Vienna, West Virginia, which is near 
Parkersburg, and company personnel now make between 60 and 70 trips 
per month between Toledo and the Vienna plant. 

The Owens-Illinois Glass Company also has its general offices in 
Toledo and it operates a glass container manufacturing plant at Charles- 


ton 
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and a television bulb manufacturing plant at Columbus. Branch sales 
offices are maintained at Charlotte and Jacksonville. It now operates 
two private planes for transporting company personnel and these planes 
make a number of flights between Toledo, Columbus, and Charleston 
which would not be made if adequate air service were available. The 
company estimates that its personnel make 875 trips per year from 
Toledo to points on Eastern's Route No. 6, to which better service will 
result if its application is granted. In this total are included 250 trips 
_ to Columbus and 350 to Charleston. If more direct air service is made 
| available, it anticipates that yearly travel to Columbus by air will be 
200 trips and to Charleston, :250. These are outgoing figures from 
Toledo and an equal number of return trips can be anticipated. 

The Union Carbide and Carbon Corporation estimates that it would 
use between three and four trips per week between Charleston and the 
Parkersburg-Marietta-Columbus-Toledo combination if direct and 
regular air service is made available. The McJunkin Corporation 
maintains large distributing branches in Marietta, Columbus, and 
Charleston. It estimates that it will use an average of 40 round-trips 


per month between Charleston and Columbus and 30 round-trips per 
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month between Charleston and Parkersburg-Marietta if direct and 
regular air service is provided. The company anticipates that its 


monthly sales meeting alone would account for half of these trips. 


Parkersburg-Marietta. Parkersburg and Marietta are approxi- 


mately 14 miles apart but, because of many common economic interests 
and their relative geographic location, they make up a good single com- 
munity from air service standards. They are served by the Wood County 


Airport, which is 
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also known as the Parkersburg-Marietta Airport, approximately eight 
miles from Marietta. Other smaller communities in the adjacent area 
are also served by this airport and, together with Parkersburg and 
Marietta, they constitute an attractive source for air traffic. These 
other communities include Belpre, Ohio, and Vienna, Williamstown, 
St. Marys, and Sistersville, West Virginia. 

Parkersburg is the larger of the two cities, with a 1950 population 
of 40,500 as compared to the Marietta population for the same year of 
16,000. The population of the retail trading area of Parkersburg is 
estimated at 250,000 and that of Marietta at 126,000. Naturally, there 
is some overlapping in statistics of this kind with communities only 14 
miles apart. A better indicator is available from statistics compiled 
with respect to the Wood County Airport. The population within 50 
miles of the airport is estimated at 350,000. The retail sales in this 
area approximate $196,000,000 per year, effective buying income 
$283 ,000,000, and gross farm income approximately $44,000,000. The 
industrial development in the immediate area is very similar to that 
which has taken place in the vicinity of Charleston, which has been 
described earlier. Many of the same nationally known companies which 
have plants near Charleston also maintain facilities in the Parkersburg- 
Marietta area. Industrial activity tends primarily toward metallurgical 


and electrochemical facilities. 
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Travel facilities between Parkersburg-Marietta and the cities 
principally involved in this proceeding leave much to be desired. There 
is no rail service to Charleston and the 75-mile-plus highway journey 
requires about 2-3/4 hours by bus. Air service is scheduled at 31 


minutes to 
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Charleston but there is only one flight a day in each direction (American 
Airlines) and the flights are so timed that it is not possible to make a 
round-trip by air in one day. The rail and bus service that is available 
to Columbus each require approximately five hours. Air service to 
Columbus is available, but on schedules which also require a dispro- 
portionate amount of time. The air Service involves a flight via Pitts- 
burgh over a routing of 250 miles and with the best connection resulting 
in an elapsed time of approximately 3-1/2 hours. A journey to Toledo 
requires ten hours by either rail or bus and 5-1/2 hours on the best air 
service connections via Pittsburgh. Service to Detroit requires even 
more time by rail and air, but somewhat less by air than that to Toledo. 

The air service now available at Parkersburg-Marietta is limited 
to the one flight per day on American's route, mentioned previously, 
and that provided on the local service route of Allegheny Airlines. 
Allegheny provides three schedules per day in each direction on its 
route segment that extends between Pittsburgh and Ashland-Huntington. 
Despite this rather limited amount of service, statistics from the Wood 
County Airport reveal a substantial amount of activity. Prior to the 
beginning of operations by Allegheny Airlines, the daily average of 
passengers enplaned was 6.7. After the first year of operation by 
Allegheny, this daily average had increased to 13.2. It increased 
further to 22.1 in 1951 and to 24.9 for the first nine months of 1953. 

There is a substantial amount of business travel between Parkers- 
burg-Marietta and the cities directly involved in this proceeding. A 
tabulation 


oo =, 


[ 2067] 


23 
[ 2066] 
of the registrations at four Parkersburg and Marietta hotels during 
October 1953 shows substantial numbers from Columbus and Charleston. 
The results for six of the cities were as follows: 


Columbus 
Charleston 
Cleveland 
Akron 
Toledo 
Detroit 


A similar tabulation made at five Columbus hotels showed registrations 
from Parkersburg-Marietta totaling 194 during April 1953 and 243 dur- 
ing October 1953. The business firms in the Parkersburg-Marietta 
area estimated their probable use of a direct air service extending be- 
tween Charleston and Detroit via Parkersburg-Marietta in a question- 
naire circulated by the Chamber of Commerce in November 1953. The 
average monthly requirements of these business firms for one-way 
trips as reflected in these estimates are: Columbus - 154, Detroit - 
134, Cleveland - 107, Charleston - 97, and Toledo - 48. 

Toledo. Toledo is located 130 miles north of Columbus and 54 
miles south of Detroit. In the east-west direction it is 120 miles west 
of Cleveland and 235 miles east of Chicago. It is one of the major Ohio 
cities, with a population of approximately 410,000. It is the center of 
a retail trade area consisting of 12 counties in northwestern Ohio and 
two in southern Michigan, in which reside approximately 1,000,000 
people. The area served by Toledo is primarily agricultural, but the 
city itself is predominately industrial. Its industries are unusually 
diversified, numbering 695 manufacturers. These include the glass 


companies mentioned in 


[ 2067] 
connection with the Charleston data and, in addition, such well-known 
companies as Champion Spark Plug, Electric Auto-Lite, Toledo Scale, 


and Willys Motors. Outside companies with substantial facilities in 
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Toledo include General Motors, the Dupont Company, the Interlake Iron 
Company, and a number of the major oil companies. 

Toledo is exceptionally well-provided with surface transportation 
facilities, being served by a total of 14 railroads, including all of the 
major eastern railroads, viz. , the Baltimore and Ohio, the New York 
Central, the Chesapeake and Ohio, andthe Pennsylvania. A great part 
of the rail facilities are devoted to freight movements resulting from 
Toledo's strategic location on Lake Erie, which permits it to accommodate 
ore shipments into the surrounding industrial area extending to Cleveland 
and Pittsburgh, and agricultural shipments from the surrounding area. 
In addition to this heavy concentration of freight movements, there are 
41 passenger schedules a day serving the city. There is a noticeable 
gap, however, in the passenger rail service to cities to the south of 
Toledo. Only one train a day provides direct service to Columbus and 
Charleston, with a running time of 3-1/2 and 7 hours respectively. 
Train service to cities further south, particularly cities on Eastern's 
Route No. 6, is limited in the same degree and the running times are 
proportionately longer. 

Toledo is also a concentration point for the motor freight industry. 
The motor freight tonage into and out of the city is estimated at 
2,000,000 tons per year and there are 152 motor freight companies 
Serving the city in some capacity. The highway network available to 
Toledo is also exceptionally good. It is located directly on the route of 


the turnpike now under 
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construction, which will extend from Pittsburgh to Chicago. The Port 
of Toledo is already one of the prominent seaports of the country, rank- 
ing 10th in tonage on the basis of 1951 figures, being immediately 
preceded in the ranking by Chicago and San Francisco. Its position as 
a distribution and trans-shipping point will be further enhanced upon 
completion of the St. Lawrence Seaway. Under present plans, Toledo 


will be the western-most terminus of the seaway. 
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Toledo also has a variety of air service provided by four carriers, 
Capital, Delta-C & S, TWA, and United. They offer a total of 25 flights 
daily in and out of the city, but 19 of these are in connection with the 
east-west services of Capital and United. Delta-C & S operates four 
flights daily, two northbound to Detroit and two southbound, one to 
Indianapolis and one to Memphis. Delta-C & S and TWA provide one 
interchange flight daily in each direction, the northern terminal being 
Detroit and the southern terminal Knoxville. The interchange flight also 
serves Columbus and Cincinnati. TWA has not operated any flights into 
Toledo recently with the exception of the interchange flight. TWA 
attributes this failure to serve Toledo to the airport conditions and 
resulting weight restrictions it claims would have to be applied to flights 
stopping there. These difficulties will be removed, however, upon the 
completion of a new airport which is expected to be ready in the latter 
part of this year. This new airport is being built entirely with funds 
raised by the municipality of Toledo and without any federal or state 
financial aid. It is located 14 miles from the center of the city, approxi- 


mately 25 minutes' driving time. 
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The City of Columbus made a computation of the number of air 


passengers between Toledo and the same list of cities to the south that 
it made for Columbus and which has been described previously. It also 
computed what the number of passengers would have been if they were 
in the same ratio to telephone calls between Toledo and these cities as 
were the passengers between them and the cities of Cleveland, Detroit, 
and Cincinnati. The results in this computation for some of the repre- 


sentative cities are as follows: 











Constructed Actual 


Between Toledo Number of Number of 
and Passengers Passengers 
Atlanta 241 Lhe 
Charleston 229 59 
Charlotte 129 29 
Jacksonville 129 27 
Knoxville 158 25 
Miami 1,025 162 
Tampa 346 63 
Total for 28 Cities 2,658 131 


The Toledo Chamber of Commerce submitted the results of a 
survey of Toledo business firms which was made for the purpose of 
ascertaining their probable use of improved air service which would 
result from the approval of the Eastern application. A representative 
number (33% of those contacted) of the Toledo business firms submitted 
information for this survey. Many of these firms maintain branch offices 
in the principal cities to the south on Eastern's Route No. 6 and practi- 
cally all of them maintain a sales office in each of these cities. An 
indication of the contribution that these firms would make to an air 


service is available from the fact 
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that they reported at the present time approximately 3,600 trips per year 
by company personnel, only half of which are now made by air. If the 
new service is established and reasonably adequate frequencies are pro- 
vided, they expect to increase the number of trips by air to approximately 
3,150 per year. Out of this total, Charleston would account for approxi- 
mately 600 of the trips and Columbus 1,130. 

Lima. The 1950 population of Lima was 50,246 and that within the 
city Zone area was 68,400, while the metropolitan area population was 
estimated at 83,000. Lima is approximately 90 miles northwest of 
Columbus and 70 miles southwest of Toledo. It is proposed as an inter- 
mediate point in the application of Lake Central to operate a route seg- 


ment between Detroit and Charleston via Toledo, Lima, and Columbus. 
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Lima is served by four railroads, the Pennsylvania, the B & O, the 
Erie, and the Nickel Plate, and it receives a variety of bus service from 
the Greyhound Corporation. The rail service, however, is almost 
entirely in an east-west direction with the B & O offering schedules north 
to Toledo and south to Dayton. There is no rail service to Columbus. 
The bus schedules follow a somewhat similar pattern, with the majority 
of them providing service north to Toledo and Detroit and south and south- 
west to Dayton and Cincinnati. The Greyhound Corporation has recently 
abandoned a through bus schedule to Columbus, a connecting service 
being provided via Marion, Ohio. The only through service is provided 
by the Columbus-Marysville bus which operates on a schedule requiring 
three hours for the trip. 

On December 11, 1953, Lake Central was authorized by special 
exemption order to operate flights between Kokomo, Indiana, and 
Marion, Ohio 
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via Lima. Service had not yet been inaugurated along this segment at 
the time of the hearing and was scheduled to begin on March first. 

The data of record indicating Lima's community of interest with 
other cities in the area is rather limited. A compilation of the long 
distance telephone calls out of the city for the month of October 1953 
lists 13-1/2% of the total as being to cities on the route segment proposed 
by Lake Central, as follows: 


Detroit 1,947 
Toledo 3,300 
Columbus 2,867 
Charleston 48 


All other 54,391 
A compilation of the registrants at the principal hotel at Lima for 
the month of November 1953 showed the following distribution: 
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Cleveland 17.2% 
Toledo 11.4 
Columbus 0.2 
Detroit 5.6 
Cincinnati 5.6 
Other Ohio Cities 22.8 
All others 27.3 


Data reflecting the distribution of mail out of Lima reflects a 
Similar pattern. Only four cities in the Ohio-Michigan-Indiana area 
have a sufficient volume of first-class mail out of the Lima Post Office 
to require separate sacks. These cities are Cleveland, Columbus, 
Toledo, and Detroit. On atest day in December 1953 the total weight 


of the pouches dispatched to these four cities was 540 pounds. 
Other Cities. In addition to the cities just described which will 
be directly affected by the decision in this proceeding, an appearance 


was 
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entered and certain data offered on behalf of a number of beyond- 
terminal cities, principally Virginia cities on Piedmont's route. These 
included Beckley, West Virginia, and Lynchburg, Roanoke, Richmond, 
and Norfolk in Virginia. The material offered on behalf of these cities 
indicates an appreciable interest in the extension of Piedmont's route 
to Columbus, and as to Roanoke a Similar interest in the extension of 
Eastern's route to Columbus and Toledo. The material indicates that . 
traffic between these cities and the new stations of Parkersburg- * 
Marietta, Columbus, and Toledo will provide a substantial contribution 
to the success of the route although it is not of such proportions as to 
warrant the extension for that purpose alone. The traffic estimates 
submitted by Piedmont and described later herein set forth the probable 
amount of such traffic. 
APPLICANTS 

Eastern Air Lines ’ 

Eastern's Route No. 6 describes a Y with a base at Miami and the 


two forks extending from Columbia, South Carolina, one to the 





a 
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Washington-New York-Boston area and the other to Pittsburgh, Cleve- 
land, and Detroit. The Detroit fork includes the intermediate points 
Charlotte, Winston-Salem, Greensboro-High Point, and Roanoke, and 
alternate segments beyond Roanoke to Detroit, one via Pittsburgh, 
Akron, and Cleveland, and the other via Charleston, Akron, and Cleve- 
land. Route No. 6 also includes a segment extending between Tampa 
and Pittsburgh on which there are no intermediate points designated. 
Eastern's Route No. 5 extends from the Boston-New York-Washington 


area through Atlanta to New Orleans, Houston, and Brownsville. 
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Its Route No. 10 is the Chicago-Miami route, serving many inter- 
mediate points and with segments extending to Memphis and St. Louis. 
Routes Nos. 5 and 6 have Greensboro-High Point, Winston-Salem, and 
Charlotte as common points. Routes Nos. 5 and10 have Atlanta, among 


others, aS a common point. 





Eastern's proposal in the instant proceeding is to add a further 
alternate routing to the Detroit segment of Route No. 6 which will extend 
between Charleston and Detroit via Columbus and Toledo. Thus, the 
Eastern application, in addition to offering an opportunity to meet the 
new service needs in the Charleston-Columbus-Detroit area, contains 
a great variety of possibilities for connecting Columbus and Toledo with 
other cities on the Eastern system. These possibilities are limited 
only by the necessity of stopping at either Greensboro-High Point, 
Winston-Salem, or Charlotte to reach points on Route No. 5 and stopping 
at one of these points and Atlanta to reach points on Route No. 10.2/ 

Service to be operated. Eastern proposes to offer a pattern of 
five schedules per day in each direction over the new segment between 
Charleston and Detroit. The schedule pattern is designed so as to offer 


a combination 


2/ These possibilities, however, would not include the operation of 
nonstop schedules from Columbus to Tampa using the segment of 
Route No. 6 which extends between Tampa and Pittsburgh without 
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intermediate points. Some of the exhibit material first offered by 
Eastern included such schedules and estimated operating results as 
effected by such schedules. At the hearing the examiner ruled that the 
issues did not include the possibility of an amendment of Eastern's 
certificate which would permit such flights and that data relating thereto 
would not be received. Eastern then made appropriate revisions in its 
exhibits so as to comply with this ruling. 
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of local services between Charleston, Columbus, Toledo, and Detroit, 
together with a limited variety of through-plane long-haul services be- 
tween each of these points and Miami and some other eastern cities. 
Each of the five schedules will serve Columbus and all but one will 
provide through-plane service to the terminals Detroit and Miami. This 
one will operate between Detroit and Charlotte. Toledo and Charleston 
will be served by three of the daily schedules. Two of the schedules will 
be operated with constellation-type equipment and the remaining three 
with the silver falcons. The schedule pattern proposed for Columbus 
aptly illustrates the type of service Eastern contemplates. Southbound 
there will be two morning departures, one of which will be a more or 
less local flight serving Charleston, Winston-Salem, Charlotte, Colum- 
bia, Savannah, Jacksonville, and West Palm Beach. The other will 


stop only at Charlotte, Atlanta, and Tampa. This latter flight is designed 





to connect at Charlotte with an Eastern nonstop schedule to Birmingham 
and at Atlanta with an Eastern nonstop schedule to New Orleans. Two 
evening departures will be made for Miami, one stopping only at Charles- + 
ton and the other serving a combination of four intermediate points. A 
late evening departure serves Charleston, Roanoke, and terminates at 
Charlotte. The northbound schedules at Columbus are spaced somewhat 
more evenly throughout the day; providing departures for Detroit at 
approximately 9a.m., 2p.m., 4 p.m. (two), and7 p.m. 

Time and fare savings. The Savings in travel time that will 
accompany the operation of Eastern's proposed service are most y 


pronounced with 
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respect to Columbus and Toledo and points south. The greatest relative 
savings will be in flights to the nearer points, principally Charleston. 
As mentioned previously, the air service now available between these 
points and Charleston must proceed via Pittsburgh or Cincinnati and use 
connecting carriers. The southbound air service between Columbus and 
Charleston involves a two and a half to three and a half hour journey. 
Eastern's scheduled time is approximately 45 minutes. That between 
Toledo and Charleston now varies between three and a half to four and 
a half hours. The Eastern flights will be made in a little over one and 
a half hours. 

The fare savings are also most pronounced with respect to flights 
between Toledo or Columbus and Charleston. The present Columbus- 
Charleston fare of $18.40 will be reduced to $9.10 and the present 
Toledo-Charleston fare of $21.40 will be reduced to $16.20. Substantial 
savings will also result for flights between Toledo or Columbus and 
points farther south. For example, the Columbus-Charlotte fare will be 
reduced from $35.40 to $26.00, the Greensboro fare will be reduced by 
$10.00 from the present $31.80, and $4. 00-savings will be available on 
the present $72.35 fare to Miami. As in the case of the time savings, 
these fare reductions result from the elimination of the Pittsburgh and 


Cincinnati doglegs over which fare "'equalizations" are not now made. 


Traffic and revenue estimates. The estimate of revenues and 


expenses submitted by Eastern anticipates a net operating profit of 
approximately $662,000 per year. This figure is the difference between 
the new revenue that will be earned and the additional costs that will be 


incurred, 
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without any allocation of overhead expenses. Following is a Summary 


of these estimates: 








Revenues 


Passengers .... ++» + «+ «= « $9,142,144 
Excess Baggage .......-.-. 84,325 
Mail .. eo ee ee 99 , 449 
Express and Freight a ee 127,407 
TOtal s«« «2 « « «© « » » « $9,432,325 
Expenses 
Flying Operations ... ge Ve $2,135,534 
Direct Maintenance, flight equipment 724 ,960 
Depreciation, flight equipment .. . 809 969 
Total Direct Aircraft Expenses . . $3,670,463 
Ground and Indirect Expenses ... 1,121,195 
Total Operating Expenses .. . $4,791,658 


Contribution to Overhead and Profit . $ 661,667 

In the foregoing revenue estimate the amounts attributed to prop- 
erty and mail carriage were calculated by relating this item to passen- 
ger revenue in the same proportion that Eastern experienced during the 
12 months ended September 30, 1953. The passenger revenue was 
arrived at in a study in which the reported results during the survey 
months of 1952 were adjusted so as to reflect first what Eastern felt 
they would have been during these months if the new services were in 
operation and secondly what they would be for the year ending Septem- 
ber 30, 1954, allowing for the general growth in traffic from 1952 to 
1954. The revenue-passenger-miles which make up the great bulk of 
the traffic forming the basis of the estimate are those resulting from 
| the movement of passengers between Columbus and Toledo on the one 
hand and cities served by Eastern to the south and the southeast. 
Following is a general breakdown of the revenue-passenger-miles making 


up the revenue estimate: 
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[2077] Revenue- 
Passenger - 
City Pairs Miles 
Columbus-Charleston 1,296,900 
Columbus-Detroit 1,728,000 
Columbus-Toledo 813 ,600 
Toledo-Charleston 1,317,600 
Toledo-Detroit 25,380 
Between Columbus/Toledo and 
Eastern cities south of 
Charleston 67,564,254 
Between city pairs already 
served by Eastern 14,509 ,938 
Total 87,255,672 


In adjusting the 1952 survey data to a level which would have been 
reached if the Eastern services were operating, special treatment was 
necessary for a number of city combinations. Among these were the 
more or less short-haul segments involving Columbus and including 
cities such as Charleston, Roanoke, Greensboro-High Point, Winston- 
Salem, and Charlotte. Because of the circuitous routings over which 
the reported traffic for 1952 moved andthe similarly poor rail service, 
an entirely new 1952 figure was constructed for these city pairs. The 
figure for the Columbus-Charleston traffic was constructed using the 
number of telephone calls as a basis in the manner described previously 
in connection with the City of Columbus data. Eastern arrived at the 
same figure of 1,100 Columbus-Charleston passengers for the survey 
months of 1952. For the other city combinations involving Columbus 
and between which only very circuitous air service was available, a 
1952 figure was constructed by applying to Columbus the same relative 
traffic generation capacity which these cities showed for other Route 


No. 6 operations. The constructed figures for 1952 
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resulted in a passenger volume of 600 for Columbus-Charlotte, as con- 
trasted with an actual volume of 74; 100 each for Greensboro-High Point 


and Roanoke, as contrasted with reported totals of 34 and 32 respectively; 
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and a figure of 90 for Winston-Salem in lieu of a reported figure of 30. 

Columbus-Miami traffic figures for 1952 were adjusted upward 
by increasing the March figures 7% and the September figures 100%. 
Eastern contends such an adjustment is reasonable because it thus 
reflects a Miami traffic figure for Columbus comparable to that for 
Miami and other cities in the area which had more direct and more 
frequent service available. During March 1952, TWA and Delta-C & § 
were operating two interchange flights per day through Cincinnati, but 
only one of these stopped at Columbus. This flight operated between 
Detroit and Miami with stops at Columbus and Cincinnati. The other 
interchange flight operated between Detroit and Atlanta. During Septem- 
ber 1952, two interchange flights were also operated and each of them 
stopped at Columbus. Both of these had Detroit and Atlanta for termi- 
nals in southbound operations, one northbound flight originated at 
Savannah and the other at Miami. 

The Columbus-Atlanta reported figure of 443 passengers was 
adjusted upward to 550 to allow for the impact of a new one-stop 
through-plane service to that being provided by the TWA-Delta-C &S 
interchange flights. The 1952 figures for Columbus and other points 
were increased by approximately 100% where the Eastern schedules 
would result in a first one-plane service and by 50% where one-carrier 
service became available for the first time. 

The survey figures showing the traffic between Toledo and the 


Eastern 
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cities during March and September 1952 were adjusted to reflect a 
volume at least 70% of that between Columbus and the same Eastern 
cities. This results in a traffic volume related to the Columbus volume 
in the same proportion that Toledo's economic characteristics bear to 
those of Columbus. Eastern feels that such an adjustment is justified 


because of what it referred to as the historical absence of even minimum 
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standards of air service between Toledo and southeastern points during 
1952. 

The inclusion in the revenue estimates of revenue resulting from 
passengers to be carried between pairs of points already served by 
Eastern, such as Detroit and Miami, Charlotte and Atlanta, and Jackson- 
ville and Miami, is defended on the grounds that Eastern would be adding 
schedules to service this traffic in the course of normal development; 
that the schedules which will result from the granting of the present 
application will constitute, in part, normal additions for these segments 
but the entire expense is being charged to the new service. For this 
reason Eastern contends it is proper to credit such revenue against the 
expenses of the new service. 

The extent to which Eastern will participate in the constructed 
volume of traffic was estimated with regard to the proportion of direct 
service that Eastern would provide, the promotional effects of the serv- 
ice, and the availability of alternate routings. The expansion of the 
estimated traffic volume to reflect 1954 levels was accomplished by 
increasing the figures on the same order that Eastern's traffic at Pitts- 
burgh increased since it began operations at that city in 1949. This 
basis resulted in expanding the traffic to and from Florida points by 
41.4% and that to and from other 
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Eastern points 22-1/2%. Following are examples of the results 
achieved by Eastern in estimating the traffic according to the methods 


described. The figures represent passengers for a two-month periog 
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Between Columbus 


and 


_ Atlanta 
Charleston 
Charlotte 
Columbia 
Jacksonville 
Miami 

New Orleans 
Tampa 


Between Toledo 
and 


- Atlanta 
Charleston 
Charlotte 
Columbia 
Jacksonville 
Miami 

New Orleans 
Tampa 
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Actual 


Mar. & 





_ Piedmont Aviation, Inc. 


Piedmont is a local service carrier operating Route No. 87 which 
extends generally in a northwest-southeast direction between western 
terminals at Cincinnati and Louisville, an eastern terminal at Norfolk 
_and southeastern terminals at New Bern and Wilmington. 


of the route is described as extending from a terminal at Norfolk on the 


Estimate 
if Eastern 
Service 

Operated 


Estimated 
Eastern 
Share 


Estimated 
Eastern 

Share 
in 1954 


One segment 


east to Cincinnati and Louisville on the west via intermediate points 


which include Richmond, Roanoke, and Charleston. The application 


being considered in this proceeding 


proposes an extension of this route segment from Charleston to Columbus 
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via Parkersburg-Marietta. 


Service to be operated. Piedmont now schedules four flights a day 
in each direction through Charleston, three of which are operated be- 


tween Norfolk and Cincinnati while the fourth operates between 
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Greensboro-High Point and Cincinnati. All of these flights serve 
Roanoke and Ashland-Huntington while the three Norfolk flights also 
serve Richmond and the Greensboro-High Point flight serves Danville 
and Winston-Salem. If the application in the instant proceeding is 
approved, Piedmont will increase the daily round-trip flights at Charles- 
ton to eight with four of these operating to the new terminal at Columbus 
(two of these will serve Parkersburg-Marietta) and the other four will 
operate to and from the western terminal Cincinnati, while to the east 
one will terminate at Charleston and the other three at Norfolk. Two of 
the flights serving Columbus will also operate to and from Norfolk as an 
eastern terminal; one will operate to and from Greensboro-High Point 
and the other to and from Wilmington. The flights that will operate 
between Columbus and Charleston are spaced at convenient intervals 
during the day and will make available a number of combinations for 
making the round-trip in one day with an adequate layover time for 
transacting business. The Columbus-Charleston nonstop flights will 
require approximately one hour and those stopping at Parkersburg- 
Marietta will require approximately one hour and 20 minutes. In addi- 
tion to the through-plane service, a variety of connections to other points 


on Piedmont's system will be available to passengers moving to and from 
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Columbus. For the most part, these connections will be made at Roanoke. 


which constitutes the hub of the Piedmont system. 

From the standpoint of time savings, the advantages of Piedmont’s 
proposal for Columbus passengers will be most pronounced with respect 
to Charleston and Parkersburg-Marietta where the direct flights will 
save two hours and one hour and 40 minutes respectively over the exist- 
ing circuitous flights. Noticeable savings will also be available on trips 
to Roanoke and Lynchburg; one hour and 30 minutes in the case of the 
former and one hour with respect to the latter. As to some points where 


good trunk line service connections are now available, such as Richmond, 
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Newport News, and Norfolk, the through-plane service of Piedmont will 
offer no time savings. 

The capital expenditures that will be required for the new service 
will be relatively small. The estimate for the Columbus station is 
$4,146 and that for Parkersburg, $3,527. A major item at each station 
is radio equipment at $1,720. Most of the remaining amounts will be 
spent for office equipment. A total of 30 new employees will be required 
for the operation of the service, which will add $131,580 to Piedmont's 
annual payroll. Flying personnel consisting of four captains, four co- 
pilots, and three flight attendants, will account for $73,000 of the pay- 
roll increase. Station agents, eight at Columbus, five at Parkersburg, 
and three additional at Charleston, will account for most of the remain- 
ing payroll additions, $48,000. 

Traffic and revenue estimates. The revenue and expense estimates 
submitted by Piedmont anticipate a net operating income of $83,376 per 
year. 
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Piedmont's present break-even need before mail pay is approximately 
$1,789,000. Following is a summary of the forecast which Piedmont 
makes for the operation of the Charleston-Columbus segment: 


Cents per 
Revenue-mile 
Revenues 
Passenger Revenue $525,365 91.04 
Excess Baggage 2,653 46 
Express and Freight 11,765 2.04 
Total Non-mail Revenue $539 , 783 93.54 
Expenses 
Flying Operations $175,076 30.36 
Direct Maintenance, flight 
equipment 73 ,636 12.77 
Total Direct Expenses $248 , 712 43.13 
Ground and Indirect Expenses 185,961 32.24 
5% Added Expenses for 
Contingencies 21 , 734 3.77 
Total Operating Expenses $456 , 407 79.14 


Net Oneratine TInrenonme __@ 828 ee 
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The passenger revenue forecast for the Charleston-Columbus 
service, on a cents-per-revenue-mile basis, is approximately 30¢ 
more than the amount Piedmont forecasts for Route No. 87 for the same 
period but without the Columbus extension. The total operating expenses 
of 79.14¢ per revenue-mile are 14.5¢ less than the amount forecast for 
the system without the extension. Approximately 5.5¢ of this difference 
is in direct expenses and results principally from the fact that no allow- 
ance is made for depreciation of flight equipment. The remainder of the 
difference is spread more or less evenly through the accounts making up 
the ground and indirect group, with the exception of passenger service 
expenses which are estimated at approximately the same rate per mile 


for the Columbus addition 
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and for the Piedmont system without the Columbus addition. 

The additional passenger revenues of approximately $525,000 per 
year represents the return to Fiedmont from 8,406,000 revenue- 
passenger-miles at a yield of 6.25¢. The additional passengers that 
will make up this volume of traffic will consist principally of passen- 
gers moving between Columbus on the one hand and tre various points 
now served by Piedmont on the other. These Columbus passengers will 
account for 70% of the volume. Those moving between Parkersburg- 
Marietta and points on Piedmont's route will account for 8%, while the 
remaining 22% will be contributed by passengers moving between points 
on Piedmont's route and certain selected off-line points which will be 
more accessible via Piedmont's service because of the new gateways at 
Charleston and Columbus. 

To reach an estimate of the number of passengers that will travel 
between Columbus and cities on Piedmont's route it was assumed that 
the availability of the new and direct service would result in the genera- 
tion of traffic in the same proportion new business was generated be- 


tween Cincinnati and such cities after the inauguration of service by 
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Piedmont at Cincinnati in 1948. Prior to this year, the number of 

_ passengers moving between Columbus and the Virginia cities of Lynch- 
burg, Roanoke, Richmond, and Norfolk exceeded the number moving 
between Cincinnati and the same cities. The number of passengers that 
will move between Parkersburg-Marietta and Piedmont cities was 
arrived at by assuming that it would be equivalent to 15% of the Colum- 
bus volume, this being the relationship between the population of 


Parkersburg-Marietta and that of Columbus. The 
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number of Columbus passengers arrived at in the estimate is substan- 
tially less than the number that was actually carried between Charleston 
and Piedmont cities during the survey months of 1952 (944 vs. 1,426). 
The estimated number of Parkersburg-Marietta passengers was similarly 
less than the number moving between Beckley and Piedmont cities during 
the month of September 1953 (198 vs. 331). Charleston and Beckley are 
Similar to Columbus and Parkersburg-Marietta in their relationship 
with the cities on Piedmont's route. 


The number of passengers that will move between Piedmont cities 





and the selected off-line cities through the new gateways of Columbus 


_ and Charleston was obtained by first classifying the off-line cities by 





primary and secondary routings. Included in the primary routing group 





are those cities for which a substantial saving in fare and mileage would 





result. For example, Detroit is listed in the primary routing group for 





Parkersburg-Marietta and it exhibits a fare saving of $4.15 anda 


mileage saving of 67 miles. Toledo is similarly included in this group 





as to Parkersburg-Marietta, showing a fare saving of $7.40 anda 





mileage saving of 88 miles. In the secondary routing group were in- 
cluded cities where some mileage and fare savings would be available 


but in a lesser degree. In calculating the new passenger traffic for 





Piedmont, 100% of the number of passengers to and from the "primary" “ 


cities was allocated to Piedmont, while the percentage of those moving 
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to and from "secondary" cities varied between 10% and 50%, but with 


10% being used in most instances. 


[2086] 
Effect on Piedmont of the Eastern proposal. Fiedmont made a 


calculation of the probable effect of the Eastern proposal in which it 
arrived at an annual revenue loss of $134,357. This represents the 
result of the diversion of approximately 2,150, 000 revenue-passenger- 
miles of traffic multiplied by the average return of $.0625 experienced 
by Piedmont. The number of revenue-passenger-miles of diversion 
was arrived at by using as a basis figures from the March and Septem- 
ber 1952 traffic survey. Piedmont made a tabulation of the passengers 
which it carried over a part of its route in the course of a journey to or 
from off-line points which can be reached more directly if Eastern's 
route is extended beyond Charleston to Columbus, Toledo, and Detroit. 
In those instances where the advantages of the new routing are very 
pronounced, Piedmont assumed that 100% of the traffic would use the 
new routing. The 100% estimate was used principally as to passengers 
between Columbus and Toledo on the one hand and points on Piedmont's 
route which can now be reached only by connections at Cincinnati. 
Examples in the 100% classification are passengers moving between 
Columbus and Toledo on the one hand and Charleston, Roanoke, 
Greensboro-High Foint, and Charlotte on the other. Where the saving 
in circuity is less pronounced, a 50% diversion figure was used, and in 
a few instances a 25% figure. Some of the city combinations which 
accounted for substantial diversion possibilities, according to Pied- 


mont's tabulation, are as follows: 
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Annual 
Revenue- 
Passenger- 
Piedmont Route Miles 
Segment Involved Fercentage Diverted 
Greensboro- Greensboro- 
Chicago Cincinnati/Louisville 50% 160, 704 
Winston-Salem- Winston-Salem- 
Chicago Cincinnati/Louisville 50 280,119 
Roanoke- Roanoke- 
Chicago Cincinnati/Charleston 50 242, 784 
_ Charlotte- Charlotte- 
Chicago Cincinnati/Louisville 50 207,965 
Charlotte- Charlotte- 
Columbus Cincinnati 100 89, 832 
Roanoke- Cincinnati- 
Columbus Roanoke 100 43, 800 
Charleston- Cincinnati- 
Columbus Charleston 100 24,426 
Lynchburg- Roanoke- 
Columbus Charleston/Cincinnati 50/100 184, 317 
1, 233, 947 
Total for 61 other listed city combinations 916, 053 
2,150, 000 


The $135, 000 represented by the foregoing passenger-miles of 
traffic is Piedmont's estimate if Eastern's application is granted as 
requested and Piedmont's is denied. In the event both applications are 
granted, Piedmont calculated that its net result from the operation of 
the new service would be additional mail pay requirement in the amount 
of $70,000 per year. This would be in lieu of the estimated reduction 
of present mail pay requirements in the amount of $80,000 per year 
which it anticipates if Piedmont only is successful. If the Eastern 
application is granted in such manner So as to require Eastern to over- 
fly Charleston, in other words to provide only long-haul-to-the-south 
facilities for Columbus and Toledo, the revenue loss to Piedmont would 


be negligible. The alternatives for Piedmont may be summarized: if 
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only the Piedmont application is granted, its present mail pay require- 
ments will be reduced by $83,000 per year; if only the Eastern applica- 


tion is granted, its mail pay requirements will be increased 
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by $135,000 per year; and if both the Eastern and the Piedmont appli- 
cations are granted, Piedmont's mail pay requirements will be in- 
creased by $70, 000 per year. 
Lake Central Airlines 

Lake Central operates Local Service Route No. 88 which is 
concentrated in Indiana and Ohio and the southern part of Michigan. 

It includes route segments between Chicago and Bloomington, Chicago 
and Cincinnati, Grand Rapids and Indianapolis, Indianapolis and Cleve- 
land, and Columbus and Youngstown and Pittsburgh. It also includes 

a route segment that extends from Marion, Indiana, via Marion, Ohio, 
and Mansfield to Dover-New Philadelphia. By a special exemption 
order (E-7958) entered on December 11, 1953, Lake Central was 
authorized to serve Lima on this segment. 

A substantial part of Lake Central's operations are conducted 
with a hub at Columbus. As of June 1, 1954, eight departures daily 
were scheduled. Five of these flights were to the north and east and 
three were to the west. Two flights, one at 7 a.m. and one at 3:30 
p.m., departed for Zanesville, Dover, and Youngstown; similar 
schedules departed for Marion, Mansfield, and Cleveland; and a fifth 
schedule departed in the evening for Zanesville, Dover, and Pittsburgh. 
Complementary schedules were operated in the opposite direction. The 
westward departures were at 7:30 a.m. for Springfield, Dayton, Rich- 
mond, and Indianapolis; at 2:55 p.m. for Marion, Lima, Kokomo, 
Lafayette, Gary, and Chicago; and at 7:05 p.m. for Springfield, Day- 


ton, Richmond, and Indianapolis. 
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If the route segment proposed in the instant proceeding is 
authorized, Lake Central will provide the equivalent of two round-trips 
per day between Detroit, Toledo, Lima, Columbus, and Charleston. 
Through service will be provided by a morning departure from Detroit 
_ for Toledo, Lima, Columbus, and Charleston, and an evening depar- 
ture from Columbus in the opposite direction. An early afternoon de- 
parture from Charleston for Columbus will continue to Marion, Mans- 
field, and Cleveland, and a late afternoon arrival in Charleston will 
provide service from Indianapolis, Richmond, Dayton, and Springfield. 
A flight over the new route will require approximately three hours with 
the Charleston-Columbus leg consuming approximately one hour. 

Traffic and revenue estimates. Lake Central submitted an es- 
timate of revenues and expenses which shows a break-even need before 


mail pay of $155,312 summarized as follows: 


Cents per 
Revenue- mile 
Revenues 
Passenger Revenue $227, 751 49.26 
Excess Baggage 982 21 
Express and Freight 11, 096 2.40 
Total Non-mail Revenue $239, 829 51.87 
Expenses 
Flying Operations $155, 067 33.54 
Direct Maintenance, flight 
equipment 72,956 15. 78 
Total Direct Expenses $228, 023 49.32 
Ground and Indirect Expenses 167,118 36.14 
Total Operating Expenses $395, 141 85. 46 
Break-even Need Before Mail Pay $155,312 33. 59 
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The passenger revenue in the foregoing estimate was arrived 


at by applying Lake Central's experienced yield of 5, 82¢ to the total 
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revenue-passenger- miles which it anticipates will be generated by in- 
auguration of service on the newsegment. This passenger-mile figure 
was arrived at by assuming that each of the cities on the new segment 
would generate for the system new traffic in a volume comparable to 
that of other cities on its system with approximately the same popula- 
tion. In making this compilation it was assumed that results at Detroit 
would be comparable to those experienced at Chicago; those at Toledo 
would be comparable to the average of those experienced at Columbus, 
Indianapolis, and Dayton; that of Lima and Charleston comparable to 
the average of Kalamazoo, Mansfield, and Zanesville; and that Colum- 
bus would produce for the new segment traffic comparable to that which 
it is now producing for the Lake Central system. The number of pas- 
sengers thus ascertained was then multiplied by the length of the 
average passenger journey experienced by the company during the 12 
months ended September 30, 1953, viz., 146.91 miles. The return 
of 49. 26¢ per revenue-mile arrived at in this manner compares witha 
return of 23.41¢ which the company experienced during the three and 
a half years ended June 30, 1953, anda return of 32.56¢ which was 
forecast for a future year beginning July 1, 1953. These last- 
mentioned per-mile figures for passenger revenue are those found and 
adopted by the Board in a recent decision fixing final mail rates for 
Lake C enti, 


3/ Lake Central Airlines, Inc., Mail Rates, Order No. E-8107, 
February 16, 1954. 
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The direct expenses used in the foregoing estimate are approxi- 
mately equivalent on a revenue-mile basis to those experienced in 
recent months by Lake Central. However, the estimate, being on an 
added-cost basis, does not include an allowance for depreciation of 


flight equipment so that the figure of 49. 32¢ per revenue-plane- mile 
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compares with a figure of 53.01¢ adopted by the Board in fixing the 
_ mail rate for a future year. As to the ground and indirect expenses 
there is considerable disparity, more than can be accounted for by the 
use of an added-cost method, between the estimate and the amounts 
found by the Board in the recent rate case. Following is a comparison 
of the expenses in Lake Central's estimate and those adopted by the 
Board in the mail rate decision. The figures are cents per revenue- 


plane-mile. 





Lake Mail 

Central Rate 

Estimate Figure 
Total Direct Expenses 49,32 53.01 
Ground Operations 14, 32 24.89 
Ground and Indirect Maintenance 6.25 6.25 
Passenger Service 4.37 4.28 
Traffic and Sales 8.27 14. 37 
Advertising and Publicity 2x00 3.20 
General and Administrative - 9.87 
Depreciation of Ground Equipment _ 0.56 
Total Indirect Expenses 36.14 63.42 
Total Operating Expenses 85. 46 116. 43 
Break-even Need 33.59 80.27 


Lake Central's plans include no allowance for capital expendi- 
tures except those incident to two round-trip proving flights over the 


new 
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segment. It considers the facilities already installed at Columbus and 
Lima adequate to take care of the additional operations over the new 
| segment, At Detroit, Toledo, and Charleston, where Lake Central will 
be operating for the first time if its application is approved, it plans to 
_ arrange for joint facilities with existing carriers at these stations. 
Nothing more definite than this in the nature of a plan was offered at 


the hearing. 
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EFFECT OF THE PROPOSALS ON TWA AND DELTA-C &S 
TWA is authorized to operate between Columbus, Toledo, and 
Detroit on a segment of its Route No. 2 which extends from a junction 
point at Dayton through Columbus and Toledo to Detroit as a terminal 
point. As of December 1953 TWA was operating seven flights per day 
into and out of Detroit on this segment. All of these flights operated 
between Detroit and Cincinnati, and Columbus was served by three 
of them in the northbound direction and four southbound. Only one 
flight in each direction made a stop at Toledo. Two of the flights 
comprising this pattern were operated under an interchange agreement 
with Delta-C & S, with the latter carrier continuing the flight beyond 
Cincinnati to Knoxville and Atlanta with respect to one and to Knoxville 
as to the other. These interchange flights made stops at Columbus and 
the single flight daily in each direction at Toledo was also made by one 
of these interchange flights. 
TWA objects to any duplication of the Columbus-Toledo-Detroit 
segments of this part of its Route No. 2 by the granting of the Eastern 
or Lake Central applications. It is not concerned with any action that 


may 
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be taken with respect to the proposals to provide service south of 


Columbus on either the Eastern or Piedmont routes. TWA contends 
that the schedule pattern which it now operates is basically adequate, 
providing a variety of schedules at convenient hours and at load factors 
which indicate that ample space is available. A tabulation of the load 
factors between the various pairs of cities on the Cincinnati-Detroit 
segment for the survey months from 1948 through 1953 indicates, with 
the possible exception of Toledo-Columbus, a reasonable adequacy of 
space. During September 1953, for example, the load factor varied 
from a low of 44.2% on the two flights serving Detroit and Toledo to 

a high of 80.4% on the Toledo-Columbus segment of the same two 
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flights. The other city combinations had load factors varying from 
































54% to 59%, one exception being the nonstop flight in each direction 
between Detroit and Cincinnati which had a load factor of 76. 2%. 

TWA also contends that the record fails to establish that any 
need exists for additional services to move traffic between Detroit and 
cities to the south and east which are now served by Eastern's Route 
No. 6. Eastern is already providing such service on the route seg- 
ments via Cleveland, Akron, and Charleston and via Cleveland, Akron, 
and Pittsburgh. Alternate routings are available via the TWA-Delta 
interchange, via interchange schedules operated by Capital and National 
and via flights over Delta-C & S's Route No. 8. TWA also takes ex- 
ception to the traffic estimates submitted by Eastern, claiming they 
are inflated, but even assuming they are achieved it points out that the 
estimated traffic will provide 
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a load factor of approximately 35% on the ten flights per day which it 
will operate between Detroit and Columbus and points south. 

TWA makes a further objection to the grant of a Detroit- 
Columbus authorization to Eastern on the grounds that such action 
would be premature in view of certain developments with respect to the 
Detroit-Cincinnati segment of TWA's route. TWA and Delta have had 
some discussions looking toward the possible transfer of this route 
segment to the latter company and TWA has announced publicly that it 
would be willing to transfer this segment to a north-south carrier if it < 
is successful in obtaining the right to provide unrestricted east-west 
operations at Detroit. TWA takes the position that the grant of a 
Detroit and Columbus and points south authorization to Eastern at this 
time will unduly complicate further negotiations for and ultimate Board 


approval of any transfer of this route segment. 


, 


Delta-C & S's position is that the Board should not proceed to a 


decision on the Eastern application until it has had an opportunity to 
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consider any proposals that may be forthcoming with respect to the 
transfer of the Detroit-Cincinnati segment of TWA's route. The ex- 
tent of the possibilities of such a transfer as put forth by Delta-C &S 
coincides with the possibilities as described above with respect to 
TWA's position. Delta-C & S makes the further argument that this 
proceeding was instituted for the purpose of determining whether addi- 
tional local service is needed in the Charleston-Columbus area and it 
would, therefore, be appropriate for the Board to focus primarily on 


this issue and defer action on the 
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trunk-line aspects of the Eastern application. 

The only direct interest of Delta-C & S in the outcome of the 
proceeding, disregarding the possibility of its acquisition of the Detroit- 
Cincinnati segment of TWA's route, is its interest in the traffic which 
it moves on the interchange flights. Approval of the Eastern application 
will result in some diversion of Delta-C & S traffic represented by 
passengers that now move between Columbus or Toledo and points on 
the Delta-C & S system served by the interchange flights. However, 
Delta did not undertake to calculate the dollar-value of such diversion. 
An estimate presented by Eastern calculated the maximum diversion 
from Delta-C & S at approximately 5-1/2 million revenue-passenger- 
miles per year 

In further support of its suggestion that the decision on the 
trunk-line aspects of the Eastern application be deferred, Delta chal- 
lenges the need for any urgency in improving the service between Toledo 
and Columbus on the one hand and points to the south and east on the 
other. It contends that the five new schedules which Eastern proposes 
as part of its program, when added to the eleven schedules Eastern 
now operates out of Detroit, will result in a daily capacity out of pro- 
portion to the real traffic that will be available. It claims that the 
traffic estimated by 
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4/ Inthe same estimate the diversion from TWA was calculated at 
about 3 million revenue-passenger-miles per year. These amounts 
were computed from figures used by Eastern in its traffic estimate 
which has been described earlier. They represent a distribution of the 
March and September 1952 traffic figures which Eastern reached by 
increasing the reported figure to allow for the developmental effect of 
the Eastern service, if it had been operated. 
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| Eastern is too optomistic and as an example it points out that Eastern 
anticipates the traffic at Toledo for 1954 will be nearly five times 
greater than the actual total for 1952. It points out further that the 
five schedules proposed by Eastern will serve a combination of only 14 
cities south of Columbus and that the 1952 volume between Columbus and 
Toledo and these cities averaged 23.5 passengers per day in each direc- 
tion. A distribution of this volume among the five schedules proposed 
by Eastern would provide an 8% load factor on constellation flights and 
a 12% load factor on Martin flights. 
CONCLUSIONS 

The facts which have been set forth hereinabove with respect to 
the cities that will be immediately affected by the applications, viz., 
Charleston, Parkersburg-Marietta, Columbus, Toledo, and Lima, and 
the facilities for public travel between them disclose an unusual oppor- 
tunity for the employment of the advantages of air transportation. The 
facilities for public travel between Columbus and Toledo on the one 
hand and points to the south and southeast of Charleston provide a 
Similar opportunity for the longer-haul services. The relatively poor 
facilities for travel in the direction described by the location of these 
dties is due in a large part to the fact that until more recent times the 
commerce of these cities moved principally in an east-west direction. 
Typical of the disparity between the north-south and the east-west 
travel facilities is the rail service available at Columbus. A traveler 


from Columbus to Pittsburgh can select from ten schedules a day, while 
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his choice is limited to the single night train to reach Charleston. The 


air service 
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spells out a Similar pattern. A variety of schedules is available be- 
tween Columbus and Pittsburgh, while there is no direct service to 
Charleston, a change being required at either Pittsburgh or Cincinnati, 
almost doubling the length of the journey. 

Whether these east-west facilities followed the development of 
commerce or the paths of developing commerce followed the facilities 
would be interesting to determine. But the answer to this historic de- 
velopment is not essential to the disposition of the present case. There 
has been established the existence of an unusual volume of commerce, 
some already moving and more anxious to move, along the path de- 
scribed by the applications in this case. Typical of this developing po- 
tential is the requirements of the Farm Bureau Insurance Companies. 
The extent to which this company utilizes the air services has been set 
forth in some detail. Of greater significance than the substantial 
volume of air traffic that it contributes is the vigorous program of ex- 
pansion into the Charleston-Lynchburg-Raleigh-Atlanta area. A simi- 
lar development is exhibited by the glass making industry with its ex- 
pansion beyond Toledo, "the Glass Capital of the World," into the 
Charleston-Parkersburg area. While the activities and travel require- 
ments of the Farm Bureau Insurance Companies and the glass making 
industry are among the outstanding developmental prospects, they are 
by no means the only ones of substance. The data of record with re- 
spect to the activities in the affected cities, much of which has been 
set forth earlier, makes out a clear case of a need for more air service 
facilities. The only problem to be resolved is how extensive an air 


service addition the economics of the area will support. 
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The methods followed by the City of Columbus, Piedmont, and 
Eastern in estimating the traffic potential have been described in detail. 
With the exception of some of the long-haul city combinations in the 
Eastern estimate, the three methods arrived at approximately the 
same volumes. With these Eastern exceptions the potential arrived 
at in these estimates appears to be readily attainable when they are 
weighed in the light of the economic activity at the cities in question, 
the relatively poor facilities now available for direct transportation, 
the unusually large time and fare savings and the volume that the air 
traffic has already reached in spite of the circuitous routings that must 
‘be followed. The following examples illustrate the extent to which the 
estimates agree. The figures are what the March and September 1952 
surveys "should have shown," adjusted to reflect a monthly average. 


Piedmont Columbus’ Eastern 


Columbus-Charleston 604 550 590 
Columbus- Roanoke 128 105 50 
Columbus-Greensboro High Point 35 40 50 
Columbus- Raleigh-Durham 107 - 163 
Columbus- Winston-Salem 41 30 - 
Columbus- Miami - 566 990 
Toledo-Charleston - 113 300 
Toledo- Roanoke - 23 35 
Toledo-Atlanta - 120 95 
Toledo- Miami ~ 513 350 
Toledo-Greensboro-High Point - 40 35 


The manner in which Lake Central arrived at an estimate of its 
passenger revenue will not permit a comparison with the traffic esti- 
mates of the other applicants by various city pairs. Lake Central 
simply calculated the over-all number of passengers which each of the 


new cities 
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would generate and applied to this number the average passenger jour- 


“ney which it has experienced in its operations to obtain a revenue- 





a 
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passenger-mile total. 

The capital additions necessary for the operation of the proposed 
services are relatively minor as to Piedmont and Eastern and somewhat 
uncertain as to Lake Central. The 157-mile route addition involved in 
the Pied.inont application is the smallest of the three and the aircraft 
miles required by the proposed schedules constitute a small addition 
to PFiedmont's present pattern. The additional investment required at 
Parkersburg- Marietta and Columbus according to Piedmont's estimate 
appears reasonable and appropriate to the operations that will be per- 
formed at these stations. The aircraft and ground equipment additions 
necessary for the operation of the new services proposed by Eastern 
are inconsequential in comparison with the extent of Eastern's present 
investment and the scope of its operations. 

The manner in which Lake Central explained its plans from the 
standpoint of capital additions leaves something to be desired. It plans 
to enter for the first time three cities, Detroit, Toledo, and Charleston. 
While a carrier is not expected to actually complete arrangements for 
such an entry prior to the grant of the necessary authorization, it 
appears that its plans would at least go beyond the assumption that it 
would be able to make arrangements with other carriers for the use of 
joint facilities. The same difficulty is present with respect to flight 
equipment. The record is silent as to the extent and condition of its 


existing fleet 
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and it contains nothing more than a recital that this fleet is sufficient 
to operate its existing route pattern plus the new service. The addi- 
tion of a 330-mile segment to a route such as that now operated by 
Lake Central is a substantial addition. The two round-trips per day 
over the new segment will require a minimum of 12 aircraft hours 
daily and probably more since the flight pattern calls for the continua- 


tion of the aircraft over other segments of the route in the course of 
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serving the new segment.— Something more definite and positive on 


5/ 


this point should be forthcoming from a carrier proposing such a rela- 
tively large addition to its system. 
: The revenue and expense forecasts submitted by Eastern and 
Piedmont set forth a reasonably attainable goal. But the trafffic esti- 
mates in the Eastern forecast are probably on the optomistic side with * 
respect to the long-haul potential. The increases anticipated with re- 
spect to the traffic between Toledo and Columbus on the one hand and 
Jacksonville, Tampa, and Miami on the other, are not adequately sup- 
ported. Eastern expects the Columbus- Miami passengers will increase 
from 1,100 for all carriers during the survey months of 1952 toa 
figure of 3,500 for Eastern alone during the same months of 1954. For 
Columbus-Tampa the comparable increase is from 274 to 1,000 and for 
Columbus-Jacksonville from 122 to 400. It anticipates the Toledo- 


Miami traffic will increase from 162 to 


5/ The aircraft miles required to operate these schedules constitute 
a 30% addition to the miles flown during the last quarter of 1953. In 
contrast the Piedmont schedules represent only a 7% increase over 
the miles flown in the same period. 
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1,200; the Toledo-Tampa passengers from 63 to 350; and the Toledo- 
Jacksonville totals from 27 to 280. Increases on this order appear to 
be too high in view of the length of the journey involved in these exam- 
ples. It is generally agreed that the elimination of a connection and 
some circuitous mileage has less effect on the traffic volume over long 
routes. Despite these probable overstatements the Eastern forecast is 
not far beyond the zone of reasonableness. There is no doubt that sub- 
stantial increases will accompany the service improvements and since 
the proposed extension is a relatively small addition to Eastern's sys- 
tem such errors aS may be present can be readily absorbed into its 


other operations. 
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Any fraility that may exist in the Piedmont forecast tends in 
the other direction, that is, it probably understates the traffic and re- 
sultant revenue. The Piedmont exhibits include a comparison of its 
forecasts of the Columbus traffic to and from Piedmont cities with that 
actually carried between Charleston and these cities during the survey 
months of 1952. A similar comparison was made between the forecast 
for Farkersburg-Marietta and Fiedmont's actual experience at Beckley 
during September 1953. In each of these comparisons the forecast is 
substantially less than the experienced traffic at Charleston and 
Beckley. Charleston and Beckley provide appropriate bases for com- 
parison and testing the Columbus and Parkersburg-Marietta forecasts. 

The method of forecasting traffic used by Lake Central is nota 
reliable one to use where a small number of cities is involved and par- 
ticularly where a small number of base cities is used to obtain the 


necessary 
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factors. A more serious difficulty with respect to Lake Central ap- 
pears in connection with the probable cost involved. Lake Centrai's 
calculations produce a break-even need before mail pay of $155, 000 
per year. This figure results from the application of a per-mile cost 
of 85. 46¢ to the revenue- miles that will be flown in the new service. 
As noted earlier, this unit cost anticipated by Lake Central is 31¢ per 
mile less than the unit cost found by the Board in a rate case decision 
issued as recently as February of this year. The application of the 
unit cost in this rate decision to Lake Central's estimate would almost 
double the break-even need to $300,000 per year. It is recognized that 
Lake Central has submitted an estimate on an added-cost basis, but a 
variation of 31¢ per mile is more than can be explained by the use of 
an added-cost method. But even if we assume that a major part of 
this 31¢ differential is properly explained by the added-cost method, we 


are still faced with the uncertainty in the revenue estimate. The 
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nonmail revenue reached by Lake Central is $240,000 per year or 


51.87¢ per revenue-mile. In the recent rate case the Board based its 
findings for a two and one-half year past period rate on nonmail reve- 
nues of 35. 90¢ per mile, and for the future year of 36.16¢. In view of 
these figures, it would be unreasonable to accept a nonmail revenue 
estimate of 51.87¢ per mile and an expense figure of 85.46¢ per mile. - 
Under the circumstances, it appears that the minimum cost to the 
Government involved in the Lake Central proposal is $300, 000 per year. 
The probable effect on other carriers of the grant of any of the 
applications does not pose any serious problems. TWA is the only 


carrier 
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that will be directly affected in any appreciable degree but it did not 
undertake to calculate what the revenue loss might be nor did it chal- 
lenge the calculations of Eastern in this respect. Any adverse effect 
on Delta-C & S will be negligible. The direct effect on Delta-C &S 
will be limited to that which will be related to the traffic volume on the 
interchange flights that operate in conjunction with TWA. Delta-C &S 
also made no attempt to calculate the effect of the diversion nor did it 
challenge the computations submitted by Eastern. 

The suggestion advanced by TWA and Delta-C & S that the deci- 
sion on the long-haul aspects of the Eastern application be deferred 
cannot be adopted. Even if some actual agreement had been reached 
between TWA and another carrier for the relinquishment of the Detroit- 
Cincinnati route, it is doubtful that it would be proper to entertain the 
suggestion at this stage of the proceeding. Such action would not be = 
conducive to the prompt disposition of applications to which the parties 
are entitled nor could it be justified from the standpoint of the cities 
affected by the case. This would be particularly true in the instant 


proceeding where such an acute need for improved air service has been 


established. Actually there is no indication of any real prospect of TWA 
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relinquishing this route. The evidence in this proceeding is confined to 
an extract of the testimony in the hearing of the so-called New York- 


Chicago Service Case®l in which 


6/ New York-Chicago Service Case, Docket No. 986 et al., awaiting 
examiner's initial decision. 
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the president of TWA stated that it would be willing to transfer the 
Detroit-Cincinnati route segment if the Board permits TWA to provide 
unrestricted east-west transcontinental service at Detroit, plus the 
fact that following this testimony some "'very preliminary discussions” 
took place between counsel for TWA and Delta-C &S. Withholding the 
decision on the basis of such an elusive possibility could not be justified. 

The interest of Allegheny Airlines in the proceeding is expressed 
in a statement that the local service picture in the State of Ohio is ina 
state of uncertainty because of a pending Board proceeding relating to 
the possible transfer of the Lake Central system to another carrier. 2 
Allegheny is a party to this acquisition proceeding. It also has pending 
an application in Docket No. 5392 for an extension of its route system 
from Cleveland to Huntington, West Virginia, via Mansfield and Colum- 
bus. Consideration was given by the Board to the inclusion of this ap- 
plication in the instant proceeding but the suggestion was rejected by 
an order entered on November 30, 1953, Order No. E-7931. While 
refusal of the Board to include this Allegheny application in the pro- 
ceeding does not preclude Allegheny from advancing the position which 
it does, the existence of something more than the remote possibilities 
mentioned would be required to overcome the presumption attached to 
the earlier refusal. In addition, the uncertainty as to the probable 


time of the ultimate disposition of the Lake 


t/ Lake Central Airlines Acquisition Investigation, Docket No. 5770 
et al., hearing postponed indefinitely. 
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Central acquisition case injects a note similar to that in connection with 
the possible transfer of the TWA Detroit-Cincinnati segment. In any 
event, the concern expressed by Allegheny has some basis only in the 
event that the Lake Central application is granted, For the reasons 
noted hereinafter, it is the examiner's conclusion that this application 
should be denied. 

All of the principal factors which establish public convenience and 
necessity thus tend clearly toward the establishment of additional air 
services through the area under consideration. A public need for im- 
proved air transportation facilities has been established. A substantial 
number of passengers will utilize the new services. New services can 
be established at little or no cost to the Government in mail pay subsi- 
dies. The services can be established without resulting in any serious 
adverse effect on existing carriers. The only question remaining is 
how much of the proposed services should be authorized. 

The Lake Central and the Eastern applications propose dupli- 
cating segments between Detroit and Charleston, the only variation 
being in Lake Central's suggestion for a stop at Lima which is not part 
of the Eastern proposal. The Lake Central service would be geared to 
the local service needs while that to be provided by Eastern will have 
the dominant emphasis on fulfilling the needs of Columbus and Toledo 
for long-haul service to points south of Charleston. The Piedmont 
proposal will be directed principally toward providing local service 
between Charleston, Parkersburg-Marietta, and Columbus with a 
rather substantial contribution in beyond-terminal service to points on 
its route for Columbus and Parkersburg-Marietta. The Piedmont pro- 


posal duplicates those of Eastern and Lake 
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Central between Charleston and Columbus, the only variation being that 





it would also provide service at Farkersburg- Marietta. 
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The prospective traffic, despite its rather substantial propor- 

tions, is not sufficient to support the economic operation of all of the 

proposals. This is particularly true as to the segment between Detroit 

and Columbus, over which TWA now provides the services previously 

described. Insofar as the purpose of either Eastern or Lake Central 

» is to accommodate the traffic whose movement is confined to the 

. Detroit-Toledo-Columbus combinations, it would be difficult to justify 
their authorization in view of the existing TWA authorization and the 
pattern of schedules now operated under it. The duplication that will 
result on this segment can be justified only by the quality and quantity 
of the additional features. As to Eastern, these consist of the long-haul 
service to the south for Toledo and Columbus and the Charleston service. 

» As to Lake Central, they consist of the proposed addition of Lima and 

» the Charleston service. As to the Charleston service, both of these 
proposals must be weighed with the Piedmont application. 

The added features in the Eastern proposal are of sufficient 
value to justify the duplication but this is not true as to the Lake Cen- 
tral proposal. The inclusion of Lima on Lake Central's route is not 
sufficient to outweigh these features in the Eastern application. It is 
already in a position to meet part of Lima's needs for local service by 

q reason of the special exemption order which permits flights between 
- Kokomo, Lima, and Marion. It is possible under this exemption order 
for Lake Central to 
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route a through-plane service between Lima and Columbus via Marion. 
There must be added to this disparity in the ''added" features of the 
* Lake Central and Eastern proposals the added cost to the Government 
> of approximately $300, 000 a year that will attach to the granting of the 
Lake Central application. This combination of circumstances effec- 
tively eliminates Lake Central from participation in providing the new 


services that are required. 
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The Columbus-Charleston section of the area presents a con- 


siderably different picture. In this area the quality of existing public 
transportation facilities is exceptionally poor. There is no existing 
air service which will be duplicated by Eastern or Piedmont. The in- 
dustrial development in the Charleston and Parkersburg-Marietta dis- 
tricts is proceeding at a more intensive pace than in the districts to . 
the north of Columbus. But perhaps the most distinguishing feature 

is that here the need for local service is more pronounced than for 
services comparable to those of a long-haul nature which Eastern will 
provide for Columbus and Toledo. This situation results from the fact 
that Eastern is already in a position to give Charleston the same long- 
haul service to the south that itis promising Columbus and Toledo. 
Thus, the Piedmont application stands in an entirely different light 
with respect to Eastern's than does that of Lake Central. In fact, as 
to the service directly related to the segment where Eastern and Pied- 
mont will duplicate each other, the advantages of the latter exceed 
those of the former. This results from the fact that Fiedmont will be 


providing a new and valuable service for Parkersburg-Marietta. This 
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feature would appear to be more valuable than the service improvement 
that Eastern will offer for traffic moving between Charleston and Toledo. 
Insofar as the traffic moving between Columbus and Charleston is con- 
cerned, the Piedmont plan fully matches that of Eastern in convenience. 
It will have an added feature in that the southbound schedules will be 
relieved of the delaying prospects that can arise from beyond-terminal 
originations. 

Since both Eastern and Piedmont can make important contribu- 
tions in meeting the need that has been established, their contributions 


should be utilized to the best advantage. There is a deterring factor, 





however, to the unrestricted grant of both applications in the probable 


cost to the Government to support the Piedmont service. The granting 
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of both applications without any limitations will increase Fiedmont's 
mail pay requirements by approximately $80,000 a wear a! However, 
this cost can be avoided if Piedmont's suggestion to require Eastern to 
overfly Charleston is adopted. This limitation would be accomplished 
by amending Eastern's certificate for Route No. 6 so as to extend the 
route northward from Charlotte instead of from Charleston. Sucha 
limitation would conform in a very high degree the Eastern route 
amendment to the proof it offered at the hearing. If this suggested 
limitation is imposed, Eastern would still be in a position to attract 
and serve 94% of the passenger traffic it estimated in its forecast. The 
87,000, 000 revenue-passenger-miles of traffic in Eastern's forecast 


would be distributed as follows: 


8/ This is still less than diversion of approximately $135, 000 a year 
which Piedmont would suffer if the Eastern application is granted and 
the Piedmont application is denied. 
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Revenue- 
Passenger- 
Miles Fercent 
Between city pairs already served 
by Eastern 14,509, 938 16. 63 
Between city pairs which would be unaffected 
by a Charlotte limitation 67,349, 364 77.19 
Between city pairs that would be excluded 
by a Charlotte limitation 2, 396, 370 6.18 





87,255, 672 100. 00 
The extension of Eastern's Route No. 6 from Charlotte would 
eliminate Winston-Salem, Greensboro-High Point, and Roanoke (and, 
of course, Charleston) from the new alternative segment. These cities 
would not be affected in any appreciable degree by such an elimination. 
They are already in a position to be served by Eastern on the other 
alternate segments to Detroit and since they are also on Piedmont's 


Route No. 87 their access to Columbus would be accomplished. In fact 
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they will fare better under the Piedmont schedule pattern than under the 
Eastern pattern. The five daily schedules in the Eastern plan are so 
arranged that each of these three cities is served by one flight only in 
each direction. Piedmont will provide Columbus service on two sched- 
ules per day each way for Greensboro-High Point and Winston-Salem 
and on four for Roanoke. They would, of course, be deprived of the 
one-carrier service to Toledo but this would be counterbalanced by 
the Parkersburg-Marietta service that Piedmont would provide and a 
greatly improved connecting service. 

The only unsatisfactory feature in requiring Eastern to overfly 


Charleston is that there will be no one-carrier service for the traffic 
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moving between Toledo and Charleston. The authorization as here pro- 
posed will, nevertheless, result in greatly improved service for this 
traffic. Presumably the Eastern schedule plan will remain substan- 
tially the same, providing three round-trips a day between Toledo and 
Columbus. These will represent additions to the service now provided 
by TWA. The four schedules a day between Columbus and Charleston 
which Piedmont will operate will result in a variety of connecting serv- 
ices. There will also be the compensating factor of having similar 
connecting service available to and from Parkersburg-Marietta which 
Eastern alone would not provide. 

On the basis of the foregoing findings and conclusions and all 
the facts of record, it is found that 

1. The public convenience and necessity require the amend- 
ment of the certificate of Eastern Air Lines, Inc., for Route No. 6 
so as to authorize service on said route beyond the intermediate point 
Charlotte, North Carolina, to the terminal point Detroit, Michigan, 
via intermediate points Columbus and Toledo, Ohio; 

2. The public convenience and necessity require the amendment 


of the certificate of Piedmont Aviation, Inc., for Route No. 87 so as to 
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authorize service beyond the intermediate point Charleston, West Vir- 
ginia, to the terminal point Columbus, Ohio, via the intermediate point 
Parkersburg, West Virginia-Marietta, Ohio; 
3. Eastern Air Lines, Inc., and Piedmont Aviation, Inc., are 
fit, willing and able to perform such transportation properly and to 
conform to the provisions of the Civil Aeronautics Act of 1938, as 


amended, and the 
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rules, regulations, and requirements of the Board; 

4. The public convenience and necessity do not require the 
amendment of the certificate of public convenience and necessity of Lake 
Central Airlines, Inc., as applied for by said carrier in Docket No. 
6370; 

>. The application of Lake Central Airlines, Inc., in Docket 
No. 6370 and the application of Eastern Air Lines, Inc., in Docket 
No. 4096, except to the extent recited in paragraph numbered one above 
should be denied; and 

6. The investigation instituted by the Board in Docket No. 6346 


should be terminated. 
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In the matter of a proceeding ) 
Known as the ) Docket No. 6346 


CHARLESTON-COLUMBUS CASE 


PETITION OF 
GREENSBORO- HIGH POINT AIRPORT AUTHORITY 
FOR LEAVE TO INTERVENE 


To the Civil Aeronautics Board: 

Comes now the Greensboro-High Point Airport Authority, here- 
inafter called petitioner, and presents to the Board this Petition for 
Leave to Intervene under Rule 15 of the Rules of Practice, and in sup- 


port thereof shows to the Board that petitioner has a substantial interest 





[2301] 
64 

in the above-entitled proceeding which will not be adequately repre- 
sented by existing parties and that this intervention will not unduly 
broaden the issues or delay the proceeding. 

Petitioner is a public body created pursuant to Chapter 98 of the 
Public-Local Laws of the State of North Carolina, Session, 1941. It 
owns and operates the Greensboro-High Point Airport. Its business 


includes 
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promoting the public welfare and national security; serving the public 
interest, convenience and necessity; promoting air navigation and 
transportation, international, national and local; promoting efficient, 
safe and economical air commerce, and for these purposes to develop 
the full potentialities of Greensboro and High Point as aviation centers. 
The powers of petitioner include entering appearance and participating 
in proceedings before the Civil Aeronautics Board. It has full authority 
to represent Greensboro and High Point in aviation matters. 

The instant case involves an application by Eastern Air Lines 
(Eastern) to amend its route No. 6 to authorize service to Charleston, 
W. Va. and Columbus, Ohio, and an application by Piedmont Aviation 
to extend its route No. 87 from Charleston, W. Va. to Parkersburg, 
W. Va. and Columbus, Ohio. If granted, such applications would pro- 
vide new and additional air service at Greensboro-High Point. 

Petitioner has an interest in the manner and extent to which the 
operations proposed in this proceeding will affect existing services and 
schedules pertaining to petitioner. 

Petitioner has a substantial interest in this proceeding, also, 


because 
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the decision of the Board will have a profound effect upon the conveni- 


ence and needs of citizens residing within the boundaries of the 
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territory which petitioner represents. Other communities will have an 
opportunity to present evidence, but no party to this case is in a posi- 
tion to present the deep concern of petitioner over the issues in the 
present proceeding. No party, so far as petitioner is aware, has 
access to, or will develop and present, the argument which petitioner 
intends to present. 

To permit petitioner to intervene will not unduly broaden the 
issues or delay the proceeding, but on the contrary should be advanta- 
geous to the Board by giving the Board an opportunity to hear the case 
of Greensboro-High Point on the issue of public interest. 

This petition was not filed prior to the beginning of the hearing 
because it did not then appear that the relative position cf Greensboro- 
High Point with respect to other North Carolina cities would be affected 
by the applications. However, in his initial decision, Examiner Mad- 
den has made a finding which, if not changed by the Board, can have 
serious adverse effects upon the economic position of Greensboro-High 
Point. 

Instead of finding that Eastern's application should be granted in 
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order to provide a needed service, the Examiner has recommended that 
route No. 6 be split at Charlotte and that Eastern provide service to 
Columbus and Toledo, Ohio and Detroit, Mich. direct from Charlotte, 
N.C., instead of from Charleston, W. Va. (Initial Decision, p. 60) 
This attempt to split Eastern's route No. 6 at Charlotte has serious 
economic implications for Greensboro-High Point. Eastern has already 
made Charlotte an important transfer point on its routes and operates 
more and better schedules through Charlotte than through Greensboro- 
High Point. The quality and quantity of air service provided at Char- 
lotte, as compared with that provided at Greensboro-High Point, re- 
Sults in discrimination against Greensboro-High Point. Such discrimi- 


nation is expressly forbidden by Sec. 404 of the Civil Aeronautics Act. 
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The discrimination already in existence will be aggravated by 


the Examiner's proposal to split route No. 6 at Charlotte, and to amend 
the route in such manner that the Greensboro-High Foint area will not 
receive service to all new points on the route. 
The air traffic pattern does not support the Examiner's conclu- 
sion. The historical air travel between the points involved indicates ‘ 


that the Examiner’s conclusion is erroneous. 
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The total air traffic of record’ between Toledo and Charlotte 
amounted to 105 passengers; between Toledo and Greensboro-High 
Point and the neighboring city of Winston-Salem, the traffic amounted 
to 128 passengers. There were 212 passengers between Charlotte and . 
Columbus, compared to 240 between Columbus and Greensboro- High 
Point and Winston-Salem during the same period. 

In his initial decision, the Examiner failed to consider any of 
this data, and did not discuss the effect of splitting route No. 6. The 
Greensboro-High Point - Winston-Salem area is economically a more 
important area in North Carolina than the Charlotte area; but the Ex- 
aminer fails to consider this fact in his decision. 

The issue of splitting route No. 6 in such a manner that it will 
result in discrimination against the Greensboro-High Point - Winston- 
Salem area was not an issue in this case until the Examiner issued his 
initial decision. It is submitted that your petitioner has shown good 
cause for not filing this petition sooner, and has demonstrated that it 
has an interest in the case which cannot and will not be protected by 


any party. 


4 


1/ As shown by the Board's survey months of March and September 
from 1940 to 1953, inclusive, but excluding the unpublished 1951 
figures. 
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WHEREFORE, petitioner prays that the Board grant this peti- 
tion and that petitioner be permitted to intervene in the above-entitled 


proceeding and to become a party thereto for all purposes. 
A copy of the foregoing petition for leave to intervene has this 


day been served upon counsel for all parties of record in accordance 


with the requirements of Rule 8 of the Rules of Practice. 
MORRIS, PEARCE, GARDNER & PRATT 


/s/ Albert F. Beitel * * * 
' Attorneys for Greensboro-High Point 
RO Airport Authority 


September 22, 1954 
* 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Served: January 17, 1955 
DOCKET NO, 6346 ET AL.2/ 
CHARLESTON-COLUMBUS CASE 
Decided: January 17, 1955 

Certificate of Eastern Air Lines, Inc., for Route No. 6 amended to 
authorize service on a new alternate segment from the inter- 
mediate point Charlotte, N. C., to Detroit, Mich., via 
Columbus and Toledo, Ohio. 

Temporary certificate of Piedmont Aviation, Inc., for Route No. 87 
amended to authorize service from the intermediate point 
Charleston, W. Va., to Columbus, Ohio via the intermediate 
point Parkersburg, W. Va.-Marietta, Ohio. 

APPEARANCES: 

Same as shown in Initial Decision and in addition: 
Louis E. Evans, for the City of Columbus. 


Albert F. Beitel, for the Greensboro-High Point Airport 
Authority. 
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|R. S. Maurer, Delta Air Lines, Inc., Atlanta Airport, 
Atlanta, Ga. | 
OPINION ia 


BY THE BOARD: 

This proceeding is a Board-instituted iupeatlention* of the 
need for more direct air service between Charleston, W. Va., and 
Columbus, Ohio. The case also includes applications by Eastern Air 
Lines, Inc. (Eastern), Piedmont Aviation, Inc. (Piedmont) and Lake 


Central Airlines, 


1/ Docket Nos. 4096, 6347, and 6370, consisting of applications for 
certificate amendments by Eastern Air Lines, Inc., Piedmont Aviation, 
Inc., and Lake Central Airlines, Inc., respectively. 


2/ Order No. E-7745 of September 23, 1953. ‘ 
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Inc. (Lake Central) for certificate amendments to authorize service 


3/ 


between these and other points.— 
: After due notice a public hearing was held before Examiner 
William J. Madden, who has issued his Initial Decision. In it he found 
(a) that Eastern's certificate for route No. 6 should be amended to 
authorize an alternate segment to Detroit via Columbus and Toledo, 
Ohio, directly from Charlotte, N.C., rather than from Charleston, 

W. Va., aS proposed by Eastern, (b) that Piedmont's route should be 
extended from Charleston to Columbus via the single point Parkersburg, 
W. Va.-Marietta, Ohio, and (c) that Lake Central's application for a 
Detroit-Charleston extension via Columbus, Lima, and Toledo should 
be denied. Exceptions and briefs to the Board have been filed by vari- 
ous partion <! The exceptions are directed largely to the Examiner's t 
recommendation that Eastern's new segment be routed from Charlotte 
rather than from Charleston, and to his denial of Lake Central's appli- f 


cation. The Board has heard oral argument, and the case now stands 


submitted for decision. 
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Upon consideration of the record, we agree with and adopt as 


our own, 


3/ The details of these applications and a list of intervenors are set 
forth in the attached appendix. In addition to the intervenors there 
listed, the Greensboro-High Point Airport Authority was granted leave 
to intervene by Order No. E-8673, adopted September 30, 1954. 


4/ Exceptions have been filed by Eastern, Lake Central, Trans World 
Airlines, Inc. (TWA), Delta Air Lines, Inc. (Delta), Allegheny Air- 
lines, Inc. (Allegheny), the Cities and Chambers of Commerce of To- 
ledo and Columbus, Ohio, the City and Association of Commerce of 
Lima, Ohio, the Charleston, W. Va. Chamber of Commerce, and 
counsel for the Board's Bureau of Air Operations. Briefs to the Board 
have been filed by Eastern, Lake Central, TWA, Toledo and Columbus, 
and Charleston. Delta, the State of Ohio, the Cities and Chambers of 
Commerce of Parkersburg, W. Va. and Marietta, Ohio and the County 
Court of Wood County, W. Va., and Bureau Counsel rely on their briefs 
to the Examiner. 
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except as modified herein, the findings, conclusions and recommenda- 
tions of the Examiner in his Initial Decision, which is attached hereto 
as an appendix. 

We agree with the Examiner's basic conclusion that both East- 
ern and Piedmont can make important contributions in meeting the 
needs for service demonstrated in the record. Our decision to grant 
the proposed Eastern segment in the manner contemplated by the Ex- 
aminer is based on our view that such action will realize the bulk of 
the public benefits of the services proposed by both of these carriers, 
and at the same time will operate to minimize Piedmont's subsidy re- 
quirements. 

Eastern contends that its new segment should branch off from 
Eastern's present route at Charleston, W. Va., rather than at Char- 
lotte, N.C., so that Eastern may provide the full public benefits of its 
proposal. Eastern argues that the area's traffic potential is sufficient 


to support the full services proposed by both Eastern and Piedmont. 
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However, the Examiner reasoned that the Charlotte routing would mini- 
mize Piedmont's subsidy requirements and still secure the greater part 
of the prospective public benefits of Eastern's proposal. He found that 
if both Eastern's and Piedmont's applications were granted in their en- 
tirety, $80,000 a year in additional subsidy would be required for Pied- 
mont, whereas if the Eastern grant were made subject to the beyond- 
‘Charlotte modification, the $80,000 in additional annual subsidy for 
Piedmont could be avoided. We find, on the basis of evidence presented 


‘by Piedmont, that the routings recommended by 
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‘the Examiner would result not merely in avoidance of the $80, 000 sub- 
sidy increase for Piedmont but would actually improve Piedmont's 
profit position by $54, 340,2/ In this context, the difference in the re- 
sults to Piedmont between the two routings of Eastern would be about 
$125,000 a sean! The significance of this difference is that Piedmont 


is clearly a subsidy carrier, and the saving to the Government and to 





the taxpayer is just as definite when the carrier earns an extra dollar 

| as when it avoids a dollar's loss. u/ ‘ 
In accepting Piedmont’s forecasts in this regard, we have noted 

the fact that Eastern challenges the diversion estimates upon which a‘ 

these forecasts are partly based. Eastern claims that much of the 7 

estimated diversion should be disregarded because it represents traffic 


which Piedmont may lose at any time as the result of superior 


5/ Ex. PAI-30 (Supp.). This exhibit is based primarily on PAI-24, “ 
which showed an annual profit to Piedmont of $83,376 if Piedmont's 

application alone were granted herein. From the latter figure, Pied- 

mont has deducted $28, 536 to reflect estimated diversion from its 7 
passenger revenues at Charlotte and Southern Pines if Eastern is 
awarded a new beyond-Charlotte segment herein, as detailed in PAI- 
25. The estimates in exhibits PAI-24 and PAI-25 were discussed and 
generally accepted by the Examiner, as shown in the appendix. , 


6/ This figure represents the sum of the Piedmont profit of approxi- 
mately $55,000 referred to above, plus a $70, 000 (rather than an 


|2882] 
71 


$80, 000) subsidy increase which will be avoided by routing Eastern 
beyond Charlotte. The $70, 000 increase is in accordance with Pied- 
mont's evidence. While the initial decision found that the increased 
subsidy for Piedmont would be $80,000, rather than $70,000, as esti- 
mated by Piedmont, the initial decision does not set forth the basis for 
the $10, 000 differential. 


7/ Most of the $125,000 savings wauld still be in prospect even were 
we to assume, as Eastern and Columbus contend, that Piedmont and 

the Examiner erred in underestimating the traffic potential of the 

points involved and that both carriers can operate the full services they 
propose herein without loss. For, should the traffic potential of these 
points prove somewhat greater than Piedmont has foreseen, Piedmont 
would benefit not only if Eastern operates beyond Charleston by a reduc- 
tion of its anticipated loss, but also if Eastern operates beyond Char- 
lotte by a comparable increase in its anticipated profit. 
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existing routings by other cariers, & In our judgment, Piedmont's 
diversion estimates are reasonable. Regardless of what services 
other carriers offer, the fact is that Piedmont has been carrying the 
traffic in question, and in basing its diversion estimates on its own 
actual traffic, Piedmont has automatically made an allowance for the 
diversionary effects of the existing routings of other carriers. 

Eastern challenges the Examiner's statement that under a 
beyond-Charlotte routing, Eastern will still be able to carry 94 percent 
of the traffic which it forecast. Eastern points out that this 94 percent 
includes 9,016,800 revenue passenger miles which Eastern forecast 
between Charleston, W. Va., and Miami, Fla. -- traffic estimated to 
be carried on proposed flights which Eastern says cannot justifiably 
serve Charleston without the support of the Miami traffic of Toledo 
and Columbus. We note that Eastern now has and will continue to have 
authority to operate Charleston-Miami service, and our decision does 
not preclude the carrier from using supporting traffic of other points to 
sustain a nonstop schedule as proposed herein. But even if this esti- 


mated Charleston-Miami traffic, and all the other 


8/ Eastern claims that 65 percent of the approximately 2, 150, 000 
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revenue passenger miles of Piedmont traffic which Piedmont estimated 
would be diverted if Eastern alone prevailed herein, is traffic already 
subject to diversion. Eastern also claims that an additional 11 percent 
of Piedmont's estimated diversion would be offset by additional inter- 
line traffic which Eastern's new services would generate for Piedmont, 
and that an additional 4 percent could be eliminated by Piedmont through 
the use of alternate routings. We have considered these arguments and 
find them unpersuasive. 
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traffic which Eastern estimated either to or from the points between 
Charlotte and Columbus, is excluded from the total Eastern forecast, 
Eastern would still carry 85 percent of that total. Columbus asserts 
that a reduction in the traffic support for Eastern's proposed services 
is likely to mean a reduction in the frequency of the services proposed 
and, in turn, of the traffic generated. We do not think that in this in- 
stance the principle which Columbus invokes is likely to come into play 
to any great extent. Even if Eastern, confronted with a 15 percent loss 
of its anticipated traffic, operates only four round trips instead of the 
five it preconed, 2 this action need have little or no adverse effect on 
Toledo or Columbus traffic. A rearrangement of schedules may avoid 
any reduction of service at Toledo, at which only three of the five pro- 
posed trips were scheduled to stop, and any effect on traffic of such 
reduction as may occur at Columbus should be counterbalanced by the 
faster, more attractive service to result from the elimination of inter- 
mediate stops not used by the great majority of the traffic to be carried 
on these flights. The Columbus traffic to or from the points thus elimi- 
nated will, as noted by the Examiner, receive a more frequent service 
by Piedmont than that proposed by Eastern for these points. As he 
recognized, the only substantial disadvantage will be the need for 
Toledo traffic to these points to make connections at Columbus. We 


agree with Toledo and Charleston that one~-plane service between these 





points would be an improvement, but the frequency of the Columbus 


service proposed by the carriers should make possible adequate 


eo ae 
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connections for passengers moving between Toledo and Charleston and 
points south served by Piedmont. While these cities may not receive 


the full measure of benefits for which they contend, 


9/ The estimated Eastern traffic lost by the Charlotte routing in- 
cludes a relatively high portion of less profitable short-haul passengers. 
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the air services which they will receive as a result of our decision 
herein will be a considerable overall improvement over the existing 
level of such services. On balance, we find that the advantages to the 
taxpayer and the traveling public of the Eastern and Piedmont route 
awards as recommended by the Examiner outweigh those additional 
benefits of Eastern's full proposal which must be foregone to achieve 
such advantages. 

TWA has excepted to the Examiner's failure to find that any 
new route authority granted Eastern herein should be subject to a long- 
haul restriction requiring all Eastern flights serving Columbus or 
Toledo to originate or terminate at Charlotte or a point south thereof 
on Eastern's route No. 6. TWA asserts that such a restriction would 
protect its own traffic on the Detroit-Toledo-Columbus segment of 
route No. 2 without impairing Eastern's long-haul service between 
these points and the South. TWA did not urge the proposed restriction 
of Eastern in its brief to the Examiner, but rather asked the Examiner 
to deny Eastern's application to the extent it involved duplication of 
TWA's Columbus-Toledo-Detroit operations. The Examiner noted that 
TWA did not submit an estimate of its revenue loss if the Eastern 
application is granted, and he found that the probable effect on other 
carriers, including TWA, of granting the application raised no serious 
problems. TWA has not excepted to these statements of the Examiner, 
and has not indicated why the restriction it now seeks to have imposed 
on Eastern could not have been proposed earlier. Under all these cir- 


cumstances, we conclude that TWA's contention that a long-haul 
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restriction should be imposed on the new Eastem segment being 


authorized herein should be rejected. 
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Lake Central has excepted. inter alia, to the Examiner's find- 
ing that its proposed service would involve a breakeven need of 
$300,000 a year, rather than $155,000 a year as estimated by Lake 
Central. Even were we to accept the carrier's estimate, we would 
still deny its application as less advantageous in terms of aggregate 
public benefits and cost to the Government than the Eastern and Pied- 
mont services to be authorized herein. The service which Lake Cen- 
tral estimates it can operate at a $155,000 breakeven need includes 


only one usable round trip a day between Charleston and Toledo, 20/ 


does not include any service to Parkersburg- Marietta, 22/ and is based 
on the assumption that any new route authorization to Eastern would be 
subject to restrictions against carrying traffic between Detroit and 
Toledo, Toledo and Columbus, and Detroit and Columbus. 22/ The 


single daily round trip proposed by Lake Central between Toledo and 





Charleston can hardly be regarded as a Sufficiently better service to ‘ 
justify the estimated subsidy when compared to the multiple frequencies 

which Piedmont and Eastern will together be able to offer between these * 
points without cost to the Government by connection at Columbus. And : 
the restrictions which Lake Central would have us impose on the 
northern portion of the proposed Eastern segment would tend greatly 
to reduce the prospective public benefits of Eastern's proposed long- 


haul services between - 


10/ Ex. LCA-6. In view of the service Lake Central proposes be- ‘ 
tween Toledo and Charleston, we find that the Examiner's reference to 
Lake Central's proposal as "the equivalent of two round trips per day 
between Detroit, Toledo, Lima, Columbus, and Charleston," was 
more than fair to the carrier, and that Lake Central's objection to his 
allegedly incomplete description of its proposed services should be re- 
jected. 
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11/ Lake Central has offered to serve Parkersburg- Marietta, but 
such service is not reflected in its exhibits. 


12/ Lake Central's assumption in this respect also involves restrict- 
ing Eastern from carrying traffic between Columbus and Charleston 
and Toledo and Charleston, but Eastern will not be operating between 
these pairs of points under our decision herein. 
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Southern points and Columbus, Toledo and Detroit. For, in addition to 
the loss of the revenue support for Eastern's proposed southern serv- 
ices that traffic between these pairs of northern points would provide, 
Eastern would be confronted with other serious questions affecting the 
feasibility of services such as it proposes. Thus, every flight which 
Eastern proposed herein offers not only southern service, but also 
service between one or more of the pairs of northern cities between 
which Lake Central would have us bar Eastern from carrying traffic. 
The ban would therefore constitute a closed-door restriction, forcing 
Eastern to refuse to sell to the public available space between sched- 
uled stops on such flights. The drawbacks of such practices are well 
known. The only alternative for Eastern would be to operate flights 
stopping at only one of these northern points on each flight. But with- 
out the ability to consolidate the traffic of Detroit, Toledo, and Colum- 
bus, to or fromthe South, Eastern would be faced with the prospect of 
reducing the frequency of service, and a concomitant loss of substantial 
revenues," Furthermore, Lake Central's own proposal would not re- 


Sult in any substantial 


13/ The effect upon Eastern's service and revenues in this situation 
would be far more serious than the effects of the beyond-Charlotte 
routing authorized herein. 
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public benefits, other than north-south service at Lima, beyond those 


which Eastern and Piedmont will provide. Lake Central already 
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provides Lima with east-west service pursuant to exemption! =! between 
Marion, Ohio and Kokomo, Indiana. We agree with Bureau Counsel 
that the cost of providing north-south service at Lima, assuming it 
would be no more than estimated by Lake Central, is out of all propor- 
tion to the need shown, even without adding to that cost the disadvan- 
_ tages attendant upon the Lake Central proposal discussed above. 
Although the foregoing findings render it unnecessary to resolve 
the differences between Lake Central and the Examiner as to the prob- 
able breakeven need of Lake Central's proposed service, it may be 
noted that the forecast of Lake Central embodies major defects which 
render it highly unreliable. As the Examiner noted, Lake Central's 
forecast of non-mail revenues is based on a method which is likely to 
be untrustworthy where a small number of points are involved and a 
Small number of base cities are employed as criteria. Here, the esti- 
mate thus reached, about 52 cents per revenue plane mile, is well in 
excess of the 36.16 cents projected by the Board for a future year in 
Lake Central's recent mail rate case, 15/ Nor can confirmation of the 
carrier's forecast be found on a more limited basis, for there is no 
breakdown of the traffic between any given pairs of points, or any in- 
dication of the amount of weight given to community of interest factors, 
alternate means of transportation, air or surface, or variations in the 


service which 





14/ Order No, E-7958 of December 11, 1953. As the Examiner noted, 
this order permits Lake Central to provide Lima-Columbus service via 
Marion, Ohio. 


15/ Order No. E-8107, February 16, 1954, 
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might be offered. The 85.46 cents per revenue plane mile expense 
. estimated by Lake Central is to be compared not only with the finding 
of approximately 116 cents in the mail rate case referred to above, 


but, as Eastern has noted, with the approximately 113 cents experienced 
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TT 
by Lake Central in the third quarter of 1953. While some reduction 
in unit costs would be anticipated in an expanded operation, Lake Cen- 
tral's forecast makes no allowance for general and administrative ex- 
penses, depreciation of ground equipment, or depreciation of aircraft. 
Examination of Lake Central's proposed schedule and routing of air- 
craft is not sufficient to convince us that Lake Central could offer re- 
liable service without increasing its fleet in view of the substantial 
relative increase proposed in the volume of its operations. Nor do we 
find that the presentation in Lake Central's exhibits on these matters 
is supplemented by the testimony of its witnesses. For these reasons 
we find that Lake Central's breakeven need forecast lacks sufficient 
evidentiary support to warrant its acceptance. 

Bureau Counsel excepts to the Examiner's failure to recom- 
mend Piedmont for authority to operate between Charleston and Colum- 
bus directly as well as via Parkersburg-Marietta. The Examiner 
noted that Piedmont proposes four round trips a day between Columbus 
and Charleston, two nonstop and two via Parkersburg-Marietta. It was 
on the basis of such service that the Examiner found that Piedmont's 
traffic forecasts were reasonably attainable and that the convenience 
of Piedmont's Charleston-Columbus service would match that proposed 


by Eastern between these points. We agree with these 
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findings of the Kxaminer, 2° and we agree with Bureau Counsel that 


Piedmont's certificate should be amended so that the Charleston- 
Columbus service to be authorized therein may be provided nonstop in 
addition to via Parkersburg- Marietta. 

We have considered the remaining exceptions of the parties and 
the contentions in support thereof. For the most part, the attached 
appendix adequately sets forth our reasons for rejecting them. As to 
the balance, we find that they should not alter our decision herein. 


Accordingly, in view of the foregoing and upon consideration of 
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the entire record, we find that 
1. The public convenience and necessity require the amend- 


ment of the certificate of Eastern Air Lines, Inc., for Route No. 6 so 


as to authorize service on said route beyond the intermediate point 


Charlotte, N. C. to the terminal point Detroit, Michigan, via inter- 
mediate points Columbus and Toledo, Ohio; 

2. The public convenience and necessity require the amend- 
ment of the certificate of Piedmont Aviation, Inc. , for Route No. 87 
- go as to authorize service beyond the intermediate point Charleston, 
W. Va., to the terminal point Columbus, Ohio, both nonstop and via 


the intermediate point Parkersburg, W. Va.-Marietta, Ohio; 


16/ In reaching this conclusion we have not overlooked Lake Central's 
contention that Piedmont's traffic forecast is overoptimistic. Lake 
Central's arguments pertain primarily to the probable volume of traffic 
between Columbus and points in Virginia which would be carried by 
Piedmont but not by Lake Central, and even if these arguments impelled 
us to deny Piedmont's application, we would still reject Lake Central's 
own proposal for the reasons set forth above and in the appendix. How- 
ever, we find Lake Central's attack on Piedmont's traffic estimate un- 
convincing. 
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3. Eastern Air Lines, Inc., and Piedmont Aviation, Inc., are 
fit, willing and able to perform such transportation properly and to 
conform to the provisions of the Civil Aeronautics Act of 1938, as 
amended, and the rules, regulations and requirements of the Board; 

4, The public convenience and necessity do not require the 
amendment of the certificate of public convenience and necessity of 
_ Lake Central Airlines, Inc., as applied for by said carrier in Docket 
No. 6370; 

9. The application of Lake Central Airlines, Inc., in Docket 
No. 6370 and the applications of Eastern Air Lines, Inc., and Piedmont 
Aviation, Inc. in Docket Nos. 4096 and 6347, respectively, except to the 


entent recited in paragraphs numbered one and two above, should be 
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denied; and 
6. The investigation instituted by the Board in Docket No. 6346 
should be terminated. 
An appropriate order will be entered. 
Gurney, Acting Chairman, Denny. Lee and Adams, Members 


of the Board, concurred in the above opinion. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOA RD 
WASHINGTON, D. C. Order No. E-10731 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the lst day of November, 1956 


In the matter of an investigation of 


the need for air service between Docket No. 6346 


CHARLESTON, W. VA, and COLUMBUS, OHIO ° et al. 
ORDER REOPENING PROCEEDING 

On March 22, 1956, the Court of Appeals for the District of 
Columbia, in Greensboro-High Point Airport Authority v. Civil Aero- 
nautics Board, C. A. D. C. Case No. 12608, 231 F. 2d 517, set aside 
the Board's original decision in the above-entitled case. (The Board's 
decision had awarded new route segments to Eastern Air Lines, Inc. 
(Eastern) and Piedmont Aviation, Inc. (Piedmont), extending Eastern's 
route No. 6 on a new alternate segment to Detroit, branching from the 
intermediate point Charlotte, N. C. to serve Columbus and Toledo, 
Ohio, and extending Piedmont's route No. 87 from Charleston, W. Va. 
to Columbus, via Parkersburg, W. Va.-Marietta, Ohio.) The Court 
remanded the case to the Board for failure to make sufficient findings 
concerning the claim of the Greensboro-High Point Airport Authority 
(Greensboro) that the award to Eastern discriminates against Greens- 
boro in favor of Charlotte, and left it to the discretion of the Board 


whether to make the required findings on the record as it now stands or 
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after additional proceedings. The Board invited the parties to state 


their views on the question whether such findings should be made with 
or without such additional proceedings (Order No. E-10166 adopted 
April 4, 1956), and statements of views were filed by Eastern, Pied- 
mont, and Greesboro. Easternand Piedmont favored issuance of the 
required findings without further proceedings, while Greensboro urged . 
the Board to conduct further proceedings unless the Board was prepared 
on the present record to revise the route award to Eastern in the man- 
ner sought by Greensboro, i.e., to have the alternate Detroit segment 
branch off from Eastern's present route at Greensboro or a point north 
thereof instead of at Charlotte. ‘s 
The ultimate issue before the Board remains whether the public 
convenience and necessity require the amendment of Eastern's certifi- 
cate for route No. 6 in the manner sought by Greensboro herein, rather 
than as amended by our original decision. This issue basically turns 
on questions of fact, and the evidence in the record was submitted at a 
hearing in Jamary 1954, almost three years ago. It is quite possible 
that during this period there may have been changes in the factual situa- 
tion here involved which should be brought ‘ 
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before us for consideration. Without in any way suggesting at this 
_time that we have doubts as to the correctness of our substantive deci- 
sion on the claimed discrimination in the context of the present record, 
we believe that the public interest would be served by reopening the 
case for further proceedings before making appropriate findings as re- 4 
quired by the mandate of the Court. 
IT IS THEREFORE ORDERED: 
1, That the above-entitled proceeding be and it hereby is re- 
opened for further hearing on the claim of discrimination against 
Greensboro-High Point in comparison to Charlotte. 


2. That the additional proceedings prescribed by paragraph "1" 


ee een en ene eS 
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above be conducted on an expedited basis. 
By the Civil Aeronautics Board: 


/s/ M. C. Mulligan 
(SEAL) Secretary 


ADAMS, VICE CHAIRMAN, FILED THE ATTACHED DISSENT. 
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ADAMS, VICE CHAIRMAN, DISSENTING: 

Unwarranted delay in the Board's procedural processes is 
never in the public interest, and I respectfully suggest that the decision 
to reopen this proceeding for further hearing results in unwarranted 
delay. 

The Court not only indicated that the choice of procedure to 
carry out its mandate was within the Board's discretion, but also urged 
us to proceed with "all deliberate speed."’ The facts and views already 
properly before us are entirely adequate for the purpose of fairly as- 
sessing Greensboro's claim. The parties have had ample opportunity 
to argue the merits of such claim, and Greensboro has in fact pressed 
the claim before us at three different points in this proceeding - in its 
petition for leave to intervene, upon oral argument, and in its petition 
for reconsideration. No party, except Greensboro, requests reopening, 
and Greensboro requests it only if the Board is inclined to decide against 
its claim on the present record. It should be further noted that Greens- 
boro has not indicated what evidence, if any, it would adduce were the 
case reopened. In these circumstances, I firmly believe that the Board 
should proceed to make the additional findings required by the Court on 
the present record and without further proceedings. 

/s/ JOSEPH P. ADAMS 
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REOPENED CHARLESTON, WEST VIRGINIA-COLUMBUS, OHIO CASE 
DOCKET NO. 6346 ET AL, 


In the matter of an investigation of the need for air service 
between Charleston, W. Va., and Columbus, Ohio. 


REPORT OF PREHEARING CONFERENCE HELD DECEMBER 7, 1956. 
In accordance with notice from the Chief Examiner, a prehear- 
ing conference was held on December 7, 1956, in Room 1032, Tempo- 
rary Building No. 5, Sixteenth Street and Constitution Avenue, N. W., 
Washington, D.C. before the undersigned Examiner. The following 
appearances were entered: 
Harold L. Russell, for Eastern Air Lines, Inc. 


Cecil A. Beasley and Raphael J. Shortlidge, Jr., for Piedmont 
Aviation, Inc. 


George C. Neal, for Delta Air Lines, Inc. 
Albert F. Beitel, for Greensboro-High Point Airport Authority. 


James M. Verner, for the City of Charlotte, North Carolina, 
and Charlotte, N.C., Chamber of Commerce, 


Francis A. Bolton, Superintendent Port of Columbus, for the 
Port of Columbus, Ohio. 


R. Patrick West, for the City of Columbus, Ohio, and the 
Columbus, Ohio, Chamber of Commerce. 


William C. Burt, for the City of Toledo, Ohio, and the Toledo 
Chamber of Commerce. 


| Charles E. Hodges, Box 471, Charleston, W. Va., for Charles- 
ton Chamber of Commerce and County Court of Kenawha County, W. 
Va. 


James A. Tomlinson, for the Bureau of Air Operations, Civil 
Aeronautics Board. 
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The Board, by its Order No. E-10731, dated November 1, 1956, 
in the matter of an investigation of the need for air service between 
Charleston, W. Va., and Columbus, Ohio, reopened this proceeding 
by pointing out that on March 22, 1956, the Court of Appeals for the 
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District of Columbia, in Greensboro-High Point Airport Authority v. 
Civil Aeronautics Board, C.A.D.C. Case No. 12608, 231 F. 2d 517, 
set aside the Board's original decision in the above-entitled case. 
(The Board's decision had awarded new route segments to Eastern Air 
Lines, Inc. (Eastern) and Piedmont Aviation, Inc. (Piedmont), extend- 
ing Eastern's route No. 6 on a new alternate segment to Detroit, branch- 
ing from the intermediate point Charlotie, N.C., to serve Columbus and 
Toledo, Ohio, and extending Piedmont’s route No. 87 from Charleston, 
W. Va. to Columbus via Parkersburg, W. Va.-Marietta, Ohio.) The 
court remanded the case to the Board for failure to make sufficient 
findings concerning the claim of Greensboro-High Point Airport 
Authority (Greensboro) that the award to Eastern discriminates against 
Greensboro in favor of Charlotte, and left it to the discretion of the 
Board whether to make the required findings on the record as it now 
stands or after additional proceedings. The Board invited the parties 
to state their views on the question whether such findings should be 
made with or without such additional sycetedines , and statements of 
views were filed by Eastern, Piedmont, and Greensboro. Eastern and 
Piedmont favored issuance of the required findings without further pro- 


ceedings, while 
_/ Order No. E-10166, adopted April 4, 1956. 
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Greensboro urged the Board to conduct further proceedings unless the 
Board was prepared on the present record to revise the route award 
to Eastern in the manner sought by Greensboro, i.e., to have the 
alternate Detroit segment branch off from Eastern's present route at 
Greensboro or a point north thereof instead of at Charlotte. The Board 
ordered that this proceeding be reopened for further hearing on the 
claim of discrimination against Greensboro in comparison to Charlotte, 


and that the proceedings be conducted on an expedited basis. 
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Statement of the Issues: Bureau Counsel submitted as the issue 
in this proceeding the following query: 

"Does the ‘claim of discrimination’ of Greensboro require 

the amendment of Eastern's certificate for route No. 6 to 

establish an alternate segment beyond the intermediate 

point Greensboro, or a point north thereof, rather than be- 

yond Charlotte, to the terminal point Detroit via the inter- 

mediate points Columbus and Toledo, Ohio?" 
All parties, with the exception of counsel for Greensboro, agreed that 
this is the issue and that it conforms to the Board's Order No. E-10731. 
Greensboro suggested that the issue include "between a point south of 
Charlotte."’ This was objected to by the other parties as not being 
within the scope of the proceeding. Paragraph One of the Board's 
Order No. E-10731 provides: 

"That the above-entitled proceeding be and it hereby is re- 

opened for further hearing on the claim of discrimination 

against Greensboro-High Point in comparison to Charlotte." 

Counsel for Greensboro requested that an appeal to the Board 
be granted to include the issue "between a point south of Charlotte" 


which was denied by the Examiner on the ground that Greensboro had 
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been dilatory in failing to request clarification of the original Board 
Order No. E-10731. 


Counsel for Greensboro submitted the following issue for con- 


sideration: 

(1) Is there, as a result of this proceeding, a discrimi- 
nation against Greensboro-High Point and the Greens- 
boro-High Point- Winston Salem area? 

(2) If so, should the Board take action to remove the dis- 


crimination? 


(3) If so, what action should the Board take? 
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This suggestion was objected to by Bureau Counsel and other parties 
as being outside the scope of the Board's Order No. E-10731. 

Counsel for Greensboro indicated that he might file a motion to 
expand the issue in the proceeding to include the issue of whether 
Greensboro and Winston Salem shall be served through one airport. 
The Examiner granted Greensboro five days from December 7, 1956, 
to submit such a motion in writing. By letter, dated December 12, 
1956, Greensboro advised the Examiner that they did not intend to file 
a motion to consolidate any pending application with this proceeding. 

It was the consensus of opinion of the parties, with the excep- 
tion of Greensboro, that the burden of proving discrimination rested 
upon Greensboro in going forward with their proof in the proceeding. 
Bureau Counsel pointed out that the Bureau of Air Operations does not 
anticipate submitting any direct exhibits. The ultimate issue in the 
case remains whether the public convenience and necessity require 
the amendment of Eastern's certificate for route No. 6 in the manner 
sought by Greensboro rather than as amended by the Board's original 


decision. 


|2996] 

Stipulation: Eastern withdrew its consent to the stipulation filed 
in the original case and suggested that the material in the stipulation is 
properly subject to official notice. 

Proposed Exhibits: In accordance with the customary practice 
in proceedings of this kind, all direct evidence shall be in writing and 
submitted in exhibit form in advance of the hearing. Exhibits containing 
technical or statistical data should be accompanied by narrative ex- 
plaining the material relied upon. The testimony of each witness on 
direct examination is to be submitted in written form and exchanged 
with counsel for each party at least three days prior to the first day 
of the hearing. 


Procedural Dates and Place of Hearing: Upon the assumption 
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that the issues in this case will continue to be those as defined by the 
Board's Order No. E-10731, and as reaffirmed by Bureau Counsel, 
the dates are set for further procedural steps, as follows: 
Submission and exchange of initial exhibits Jan. 15, 1957 
Submission and exchange of rebuttal exhibits Feb. 5, 1957 


Submission and exchange of sur-rebuttal 
exhibits Feb. 15, 1957 


Hearing at Washington, D. C. Feb. 19, 1957 
The exact time and place of the hearing will be announced later. 


/s/ John A. Cannon 
Hearing Examiner 


13001] 
REOPENED CHARLESTON, WEST VIRGINIA-COLUMBUS, OHIO CASE 
DOCKET NO, 6346 ET AL. 


In the matter of an investigation of the need for air 
service between Charleston, W. Va., and Columbus, Ohio. 


SUPPLEMENTAL REPORT OF 
PREHEARING CONFERENCE HELD DECEMBER 7, 1956 


In accordance with notice from the Chief Examiner, a prehearing 
conference was held on December 7, 1956, in Room 1032, Temporary 
Building No. 5, Sixteenth Street and Constitution Avenue, N. W., Wash- 
ington, D.C., before the undersigned Examiner. 

A report of this prehearing conference was served on all parties 
in the proceeding under date of December 20, 1956. Exceptions were 
filed to the report by Greensboro-High Point Airport Authority on De- 
cember 28, 1956, and copies of the exceptions were mailed to all per- 
sons served with the prehearing conference report. The Examiner has 
considered the exceptions and finds them without merit and therefore 
overrules them. 

Eastern and Piedmont requested clarification of the prehearing 
conference report as to the ruling by the Examiner of the sole issue 


in this proceeding. At the prehearing conference Bureau Counsel 
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submitted as the issue in this proceeding the following: 

"Does the ‘claim of discrimination’ of Greensboro require 

the amendment of Eastern's certificate for route No. 6 to 

establish an alternate segment beyond the intermediate 

point Greensboro, or a point north thereof, rather than 

beyond Charlotte to the terminal point Detroit via the 

intermediate points Columbus and Toledo, Ohio?" 
In order that there may be no misunderstanding of the parties, the Ex- 
aminer reaffirms his position that the issue in this case is as stated 
above by Bureau Counsel, and as contained on page 3 of the Prehearing 
Conference Report served on all parties on December 20, 1956. 


/s{ John A. Cannon 
Hearing Examiner 
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[3010] 
EXCERPTS FROM OFFICIAL REPORT OF PROCEEDINGS 
Before The 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 





REOPENED INVESTIGATION OF THE NEED 
FOR AIR SERVICE BETWEEN CHARLESTON, 
WEST VIRGINIA AND COLUMBUS, OHIO 


[3172] 
ALBERT W. GOTCH 
was called as a witness on behalf of the Bureau of Air Operations and, 
having been previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
aK x * * 
[3175] 
BY MR. TOMLINSON: 

Q. After refreshing your recollection will you name the firms 
that have branch offices in Toledo and Columbus which are located in 
Charlotte? A. Yes, the Farm Bureau Life Insurance Company, the 
Farm Bureau Mutual Auto Insurance Company, and the Farm Bureau 
Mutual Fire Insurance Company, are located in Columbus. 

Q. Andin Toledo? A, Toledo, Owens-Illinois Glass Company; 
the Plasticon Division of Libbey-Owens Ford Glass Company, and Toledo 
Scale Company. 

MR. TOMLINSON: Thank you. That is all the questions I have. 

EXAMINER CANNON: Now, does counsel for Greensboro desire 
to study these, take a recess for ten minutes to study them for any cross 
examination he might desire? 


MR. BEITEL: Yes, sir, Iam certainly going to ask some 


questions. 
EXAMINER CANNON: All right, we will take a recess. 


ae 7K * * 
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[ 3180] 
WILLIAM B, LITTLE 


was called as a witness and, having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. BEITEL: 

Q. State your name and address for the record, please. A. 
William B. Little, Greensboro, North Carolina. 

Q. What position do you hold with the Chamber of Commerce at 
Greensboro? A. Executive Vice-President of the Greensboro Chamber 
of Commerce. 

Q. Mr. Little, can you tell us what firms located in Columbus 
and Toledo are represented in Greensboro, North Carolina? A. To the 
best of my knowledge they are these: Toledo Scale Company, from 
Toledo, branch office; Barry Division of Allied Chemical Company has 
a manufacturing plant and sales office; Airway Branches, Inc. has a 
sales office in Greensboro from Toledo; Libby Owens Ford Company 
has sales representation in Greensboro from Toledo; Nationwide Insurance 
Company of Columbus has an office in Greensboro; and Red Jacket Coal 
Sales Company of Columbus has an office in Greensboro, and I 


[3181 ] 
believe, sir, that the Big Bear Supermarket chain has its headquarters 
in Columbus, and they have stores in Greensboro. 
MR. BEITEL: That completes the direct examination of the witness. 
EXAMINER CANNON: Mr. Russell. 
MR. RUSSELL: No questions, thank you. 
EXAMINER CANNON: Do you have any questions ? 
MR. BEASLEY: No questions. 
MR. TOMLINSON: No questions. 
EXAMINER CANNON: You may be excused. 


* a * * 
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REBUTTAL EXHIBITS 
OF THE 
BUREAU OF AIR OPERATIONS 


[ 3354] 


Docket No. 6346 Et Al. 
BAO Rebuttal Exhibit No. 1 
Page 1 of 1 

(Rebuttal to GSO-17) 


COMPARATIVE RANKING!’ 


IN VARIOUS ECONOMIC CHARACTERISTICS 


Economic Greensboro- 
Characteristic Year High Point Charlotte 
ee ~ (Rank) ~ (Rankj 
Population 1956 3 2 
25 Mile Radius 1940 2 1 

1950 2 1 
Retail Sales 1955 3 1 
Retail Store Payroll 1954 2 1 
Number of Retail Stores 1954 1 3 
Units with Income of $5,000 1949 3 1 
or better 
Units with Income of $7,000 1955 3 1 
or better 
Effective Buying Income 1948 3 2 
1951 3 2 
1953 3 1 
1955 3 1 
Series E Bond Sales 1950 3 1 
1954 3 2 
Savings & Loan Associations 1950 2 4 
Savings 
Bank Deposits 1954 4 2 
Post Office Receipts 1953 


Source: GSO -10, 11, 12, 13, 14 and 16. 


T/ GSO/INT combination eliminated from the source exhibits and 
“ remaining data ranked accordingly. 





[ 3355] 


[ 3355] 


Docket No. 6346 Et Al. 
BAO Rebuttal Exhibit No. 2 
Page 1 of 1 

(Rebuttal to GSO-13) 


RETAIL AND WHOLESALE SALES 
AND RELATED DATA!/ 


For the Year Ended December 31, 1954 


Greensboro- 
High Point Charlotte 
Amount Rank Amount Rank 
Wholesale Trade 
Employees 2. , 4,785 2 10,482 | 
Payroll (000) 2/ $ 20,742 2 $ 44,875 1 
Establishments 441 2 751 1 
Sales (000) $ 421 ,000 2 $1,163, o004/ 1 
Retail Trade 
Employees 2/ 11,872 2 13,153 | 
Payroll (000)2/ $ 28,000 2 $ 31,809 1 
Establishments 2,081 ) 1,898 2 
Sales (000) $ 247,000 2 $ 264,000 1 


Source: 1954 Census of Business, Final Report. 


1/ Source of data includes: 
= 1. Merchants - Wholesale, Retail. 
2. Manufacturers Sales Branches and Sales Offices. 
3. Retail Bulk Plants and Terminals. 
4. Merchants Agents and Brokers. 
2». Assemblers of Farm Products. 
2/ Work week ending nearest November 15. 
3/ Total payroll 1954. 
4/ Does not include sales for categories 4 and 5 shown in footnote 1 - 
withheld by Census to avoid disclosures. 
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Docket No. 6346 Et. Al. 
BAO Rebuttal Exhibit No. 3 
Page 1 of 1 

(Rebuttal to GSO-19) 


COMPARATIVE SUMMARY OF AIR 
PASSENGER TRAFFIC AT GREENSBORO-HIGH POINT 
ND CHARLOTTE 


Sept. 17-30, 1955 


Greensboro- 
High Point Charlotte 


Total Passengers 4,613 11,945 
Total Revenue Passenger Miles (000) 2,063 5,221 
Estimated Passenger Revere!” $106, 863 $270 , 448 


ESTIMATED TRAFFIC AND REVENUES 
ORIGINATING AND TERMINATING AT 
EASTERN AIR LINES STATIONS ONLY 


Greensboro- 
High Point Charlotte 


Toll Bassengere”’ 3,473 9,491 
Total Revenue Passenger Miles (000) 1,342 3,759 
Percent of Station Total” 
Passengers 75.3% 79.5% 
Revenue Passenger Miles 65.1% 72.0% 
Estimated Passenger Revenuel/ $ 69,516 $ 194,716 


Source: CAB Airline Traffic Survey for Sept. 17-30, 1955. 
Competition Among Domestic Air Carriers for Sept. 17-30, 
1955, Vol. II 


Estimated at 5.18 cents per revenue passenger mile. Eastern Air 
Lines' domestic yield for the quarter ended Sept. 30, 1955. 
Eastern Air Lines' on-line passengers originating or terminating 
at Charlotte and Greensboro-High Point only. 
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> [3489 ] 

> REOPENED CHARLESTON, WEST VIRGINIA-COLUMBUS, 
. OHIO, CASE DOCKET NO. 

: 6346 ET AL. 
os Found: 


1. That the public convenience and necessity require the 
amendment of the certificate of Eastern Air Lines, Inc., 
for Route No. 6 so as to authorize service on said route 


beyond the intermediate point Charlotte, North Carolina, 





° to the terminal point Detroit, Michigan, via the inter- 
> mediate points Columbus and Toledo, Ohio. 
> 2. That such amendment does not constitute an undue dis- 


crimination against Greensboro-High Point, North 


Carolina, or in favor of Charlotte, North Carolina. 


re Appearances: 
7 Harold L. Russell, for Eastern Air Lines, Inc. 


Cecil A. Beasley and Raphael J. Shortlidge, for 


Piedmont Aviation, Inc. 





J James M. Verner, for the City of Charlotte, N.C. and 
‘ Charlotte Chamber of Commerce 
> Albert F. Beitel, for Greensboro-High Point Airport 
é Authority. 
> Francis A. Bolton, for the City of Columbus, Chio 
soe and Columbus Chamber of Commerce 
s R. Brooke Alloway, for the Attorney General, State of Ohio. 
> James F. De Leone, for the Ohio State Aviation Board. 
> James A. Tomlinson, for the Bureau of Air Operations, Civil 


Aeronautics Board. 
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[3491] 
INITIAL DECISION OF JOHN A. CANNON, EXAMINER 


Le 


PROCEDURAL BACKGROUND OF THE PRO- 
CEEDING 


On November 1, 1956, the Board reopened this proceeding for 
further hearing ''on the claim of discrimination against Greensboro- 
High Point in comparison to Charlotte." 1/ The hearing in the reopened 
proceeding was held on February 19 and 20, 1957, in Washington, D.C., 
at which the Greensboro-High Point Airport Authority (Airport 
Authority) presented four witnesses in support of its contention that the 
action of splitting route No. 6 of Eastern Air Lines, Inc. (Eastern) at 
Charlotte so as to establish an alternate route segment beyond Charlotte 
to Detroit, via Toledo and Columbus, Ohio, rather than at Greensboro- 
High Point, results in discrimination against Greensboro-High Point. 

The following summary outlines the significant prior actions in 
this case. The original Charleston-Columbus proceeding was instituted 
on the Board's initiative by an order which directed an investigation into 


the need for more direct air service between Columbus, Ohio and 


Charleston, West Virginia.£/ This order directed that the proceeding 


include for consideration the application of Eastern in Docket No. 4096, 
and an application of Piedmont Aviation, Inc. (Piedmont) Docket No. 4251. 
Subsequently the proceeding was enlarged to include an application by 
Lake Central Airlines, Inc., Docket No. 6370. 


Ly, Order No. E-10731, dated November 1, 1956. 


2/ Order No. E-7745, dated September 23, 1953. 


[3492] 
On August 2, 1954, Examiner Madden issued his Initial Decision 
in the case. He found that the public convenience and necessity required 
the amendment of Eastern's certificate for route No. 6 so as to authorize 
service on that route beyond the intermediate point Charlotte to the ter- 


minal point Detroit via the intermediate points Columbus and Toledo, Ohio. 





, 
ae 


ee 
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102 
He further found that Piedmont's certificate for route No. 87 should be 
amended to authorize service beyond Charleston, West Virginia, to the 
terminal point Columbus, Ohio, via Parkersburg-Marietta. On Sep- 
tember 22,1954, Airport Authority filed a petition for leave to intervene 
in Docket No. 6346. Airport Authority alleged in its petition to inter- 
vene, inter alia, that the Examiner's recommendation to split Eastern's 
route No. 6 at Charlotte, discriminated against and had serious adverse 
economic implications for the petitioner and against the cities of Greens- 
boro and High Point. The Board granted Airport Authority. leave to in- 
tervene in the ereceeding.=! On October 5, 1954, the Board held oral 
argument in Docket No. 6346. Airport Authority argued that route No. 6 
should not be split at Charlotte but that it should be split 82 miles north 
of Charlotte at Greensboro-High Point. Airport Authority contended 
that "the Examiner's reason for splitting the route at Charlotte was 
based solely on the protection of Piedmont." 4/ On January 17,1955, the 
Board decided Docket No. 6346 and found that the public convenience 


3/ Order No. E-8673, dated September 30, 1954. 
4/ Oral Argument, p. 123. 








[3493] 
and necessity required the amendment of the certificate of Eastern for 
route No. 6 so as to authorize service on said route beyond the inter- ; 
mediate point Charlotte to the terminal point Detroit, via the inter- o 
mediate points Columbus and Toledo, Ohio.2/ The Board further found < 
that Piedmont's certificate for route No. 87 should be amended to au- a 


thorize service beyond Charleston,West Virginia, to the terminal point 

Columbus, Ohio; both nonstop, and via the intermediate point Parkers- 
burg-Marietta. On February 16,1955, Airport Authority filed a petition 

for reconsideration and rehearing in this case. In its petition it again “ 
alleged that the Board's decision discriminated against Greensboro- 2 
High Point. Also, it urged that traffic considerations as well as econo- 


mic considerations required that the Board modify its decision and 


«ah, 
s 


: 
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eliminate the alleged diScrimination against the petitioner. The traffic 
and economic considerations then advanced by the petitioner, as well 
as in this reopened case, related not only to the two cities of Greens- 
boro and High Point but included Winston-Salem, North Carolina, as 


well. The Board denied this petition for reconsideration. 8/ Subse- 


quently Airport Authority petitioned the Circuit Court of Appeals for 

the District of Columbia to review the two orders of the Board amending 
the certificates of Eastern and Piedmont. The Court, on March 22, 1956, 
entered its decision and vacated for lack of sufficient findings the Board's 
Order No. -8896. 2/ 


5/ Order No. E-8896, dated January 17, 1955. 
6/ Order No. E-9015, dated March 14, 1955. 


7/ + Greensboro-High Point Airport Authority v. Civil Aeronautics 
Board, 231 F.2d 517, 4 Avi. 18,055 (1956). 
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The opinion of the Court states in part as follows: 
"Greensboro's grievance is thus not deprivation of 
existing service, or even inadequate service, but 
competitive disadvantage as compared with 
Charlotte. A claim of this sort obviously appeals 
less to equity than a claim that administrative ac- 
tion has resulted in some actual loss to the com- 
plainant or deprivation of benefits theretofore en- 
joyed by it. Administrative discrimination between 
localities may often be necessary, often be justified. 
Our American system of free enterprise tends to ad- 
just many of these problems: good business manage- 
ment is prompt to supply service whenever and 
wherever demand appears. In regulated industries, 
this urge for expansion may be lessened or slowed 


down, but it still remains. In the instant case, 
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Eastern and Piedmont will presumably meet any 
demands for service which Greensboro generates. 
If they do not, Greensboro can raise the matter in 
a complaint lodged with the Board. 
"Despite these considerations, the fact remains 
that Greensboro has not received a plain answer 
to its charge of discrimination. We think it is en- 
titled to one. The issue was flatly raised, and was 
relevant to the Board's ultimate decision as to what 
the public convenience and necessity required. The 
Board's failure to supply an answer was not harm- 
less error, but prejudiced Greensboro's position in 
its effort to obtain judicial review. We think the Board 
should now make appropriate findings of fact on the 
issue, and state the reasons or basis' for its conclusion. 
In its discretion it may do this on the present record, 
or permit additional testimony and argument." 
On April 4, 1956, the Board granted exemption authority to both 
Eastern and Piedmont to permit them to continue to operate the service 


authorized by the Board in its decision in this case, <! This exemption 











authority terminates at such time as may be prescribed by « 

8/ Order No. E-10166, dated April 4, 1956. 7 
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further order of the Board in the case. On April 18, 1956, the Board ‘ 





rescinded its earlier Order No. E-8896 which granted amended certifi- 





cates to both Eastern and Piedmont.2 As pointed out above, on Novem- 


ber 1, 1956, the Board reopened the proceeding for further hearing. 





i. - 


DISCUSSION OF THE ISSUES AND 
THE POSITIONS OF THE PARTIES 





At the prehearing conference the Examiner ruled that the following 


aft 
wey 
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language correctly stated the issue to be resolved in this reopened pro- 
ceeding to which all parties were in agreement, with the exception of 
Airport Authority: 
"Does the 'claim of discrimination’ of Greensboro 
require the amendment of Eastern's certificate for 
Route No. 6 to establish an alternate segment be- 
yond the intermediate point Greensboro, or a point 
north thereof, rather than beyond Charlotte, to the 
terminal point Detroit via the intermediate points 
Columbus and Toledo, Ohio?" 

As indicated, Airport Authority at the prehearing conference sub- 
mitted other statements of issue it contended more appropriately stated 
the issue to be determined in this proceeding. These were rejected. 
Airport Authority requested that an appeal to the Board be granted with 
respect to its proposed statements of issue. This request was denied. 
Airport Authority filed exceptions to the prehearing conference report. 


These exceptions were overruled. 


9/ Order No. E-10217, dated April 18, 1956. 
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The Bureau of Air Operations (Bureau) maintains that the issue is 
plainly whether the alleged discrimination against Greensboro-High Point, 
as distinguished from Greensboro-High Point-Winston Salem area, com- 
pels the Board to amend Eastern's route No. 6 to split the route at 
Greensboro-High Point or a point north thereof. The Board's order 
reopening the case states ''the Court remanded the case to the Board for 
failure to make sufficient findings concerning the claim of the Greens- 
boro-High Point Airport Authority that the award to Eastern discriminates 
against Greensboro in favor of Charlotte." 

Eastern, Piedmont, Charlotte and the Bureau submit that the issue 


which is being tried is a narrow one which relates to alleged discrimina- 


tion against the two cities of Greensboro and High Point, North Carolina. 


» 





Dr owe 
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Eastern stated the basic issue in this reopened proceeding as de- 
fined by the prehearing conference report and by the evidence introduced 
at the hearing is whether Greensboro/High Point should be added as an 
intermediate point between Charlotte and Columbus on the Miami- 
Charlotte-Detroit segment of Eastern's route No.6. Eastern takes an 
entirely passive and neutral position on the basic issue. Specifically, 
Eastern is willing to service Greensboro/High Point on the present route 
between Charlotte, Columbus, Toledo, and Detroit, if the Board should 
find that Eastern's service in that respect is required by the public con- 
venience and necessity. 

Piedmont's position is that on the basis of the record, including 
evidence introduced at the reopened hearing, the splitting of Eastern's 


route No. 6 at Charlotte rather than at Greensboro or a point north 
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thereof continues to be required for the reason, among others, that such 
a split protects Piedmont from substantial and destructive diversion at 
the hands of Eastern and enables Piedmont to provide local service over 
route No. 87 at a substantial saving for the Government in subsidy. Pied- 
mont maintains that the splitting of Eastern's route No. 6 at Charlotte 
is required by the overall public convenience and necessity, including 
the interest of the travelling public in the development of a sound two- 
level air structure. Piedmont points out whatever competitive dis- 
advantage, if any, Greensboro suffers vis-a-vis Charlotte is justified 
and in no case constitutes "undue" or "unjust" discrmination. 

It is the position of Charlotte, North Carolina, and the Charlotte 
Chamber of Commerce, that the Board has properly selected Charlotte 
as the point of departure from route No.6 of the new Detroit segment, 
and that Greensboro has not met its burden of showing any discrimina- 
tion which would require any change in the previous determination of 
the Board. Charlotte asserts the splitting of the route at Greensboro 


or a point to the north thereof will constitute a disservice to the nearly 


‘F 
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30,000 persons per year who might be inconvenienced thereby, which 


more than outweighs any Slight benefit which would otherwise be ex- 
perienced by Greensboro. 

Airport Authority contends that the Board is not warranted in 
splitting Eastern's route at Charlotte so as to permit service from 
Charlotte to Columbus and Toledo, and preventing Greensboro-High Point 


direct service by Eastern to these same points. It maintains that 
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Greensboro, High Point and Winston-Salem, the three cities, should be 
considered as one locality for the purpose of determining splits on 
Eastern's route No. 6 as well as for the purpose of discrimination. 
Airport Authority maintains the issues in this reopened pro- 
ceeding insofar as the Authority is concerned are: 
1. Would a split of Eastern's route at Charlotte 
result in a discrimination against the Greensboro- 
High Point/Winston-Salem area in its relation- 
ship with the Charlotte area or, conversely, result 
in a preference or advantage to the Charlotte area 
in its relationship with the Greensboro-High Point/ 
Winston-Salem area ? 


How should that discrimination be alleviated ? 


Ill. 


GREENSBORO-HIGH POINT AND WINSTON-SALEM, NORTH 
CAROLINA, ARE TWO SEPARATELY CERTIFICATED POINTS 
FOR AIR SERVICE. 


Airport Authority submitted its direct exhibits in this reopened 
case to show the combined statistical data for the Greensboro-High 
Point/Winston-Salem area. The Examiner directed, during the hearing, 
Airport Authority to break down its exhibits to reflect separate statisti- 
cal data for Greensboro-High Point and separate statistical data for 
Winston-Salem. Accordingly, Airport Authority amended its exhibits. 
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The following factual situation is not in dispute. Greensboro- 
High Point is today served through Friendship Airport which is ten miles 
‘west of Greensboro on U. S. Route 421. It is about ten miles north of 
High Point and about seventeen miles east of Winston-Salem. Winston- 
Salem is today served through Smith-Reynolds Airport which is about 
three miles northeast of that point. 
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Eastern's route No. 6 describes a Y with a base at Miami and the 
two forks extending from Columbia, South Carolina, one to the 
Washington-New York-Boston area, and the other to Pittsburgh, Cleveland 
and Detroit. The Detroit fork includes the intermediate points Charlotte, 
Winston-Salem, Greensboro-High Point, and Roanoke, and alternate seg- 


ments beyond Roanoke to Detroit, one via Pittsburgh, Akron, and 


Cleveland, and the other via Charleston, Akron and Cleveland. Route 


No. 6 also includes a segment extending from Tampa and Pittsburgh on 
which there are no intermediate points designated. 

Eastern presently provides flights according to the March 1957 
Official Airline Guide, serving both Greensboro-High Point and Winston- 
Salem as individual points on southbound and northbound flights to 
Charlotte and beyond. In addition, these schedules show that Eastern 
provides flights serving Greensboro-High Point and overflying Winston- 
Salem on southbound operations to Charlotte. Eastern provides flights 
overflying Greensboro-High Point and serving only Winston-Salem on 
trips to Charlotte. 

In May 1941 the Board amended Eastern's certificate to include 
Winston-Salem as an intermediate point on route No. 5. At that time 
Greensboro, North Carolina, was a ''grandfather" intermediate point on 
Eastern's route No. 5. The certificate issued to Eastern as a result of 
the Winston-Salem Case 12/ provided that Winston-Salem and Greensboro 
not be served by Eastern on the same flight. Subsequently in 1945, the 


Board amended Eastern's certificate for route No.6 so as to extend 
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route No. 6 from Columbia, South Carolina, to the terminal 


10/ 2C.A.B, 676, atp. 681 
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point Detroit, Michigan, via the intermediate points Charlotte, Winston- 
Salem, Greensboro-High Point, etc. The certificate issued to Eastern 
in that case again contained the restriction that Winston-Salem and 
Greensboro should not be provided with service by Eastern on the same 
flight. 11/ 

Section 401(f) of the Act states "each certificate issued under this 
section shall specify the terminal and intermediate point, if any, between 
which the air carrier is authorized to engage in air transportation." 

The term "point" is not defined in the Act and the Board has not 
attempted to define it in certificates of the air carriers or in the regu- 
lations applicable to them. 12/ 

The Bureau maintains that Winston-Salem, which is a separately 
certificated point” certainly generates air traffic separate and apart 
from Greensboro-High Point; that it is in fact receiving service separate 
and apart from the services provided at Greensboro-High Point, and that 
Winston-Salem, as well as Greensboro-High Point, is legally entitled 
to a continuation of adequate air services to that "point" through its own 
airport. The Bureau takes the position that the data of record relating 
to the traffic generated at Winston-Salem should not be, and cannot 
properly be, added to the data relating to Greensboro-High Foint for 
the purpose of determining the traffic generating ability of Greensboro- 
High Point; and that the need of Greensboro-High Point for service to/ 
from Columbus and Toledo, as compared to the need for service between 
Charlotte and -Columbus 
11/ Eastern Air Lines, Inc., Great Lakes to Florida Service Case, 

6C. A.B. 429 at p. 454. 

12/ In this regard, see Order E-11020, February 11,1957, and 


City of Dallas v. C.A.B., 221 F.2d 501 (C. A. D. A. 1954) cert. 
den. 348 U.S. 914, 1955. 
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and Toledo, must be based upon the traffic generating ability of the 
certificated point’, Greensboro-High Point. The Bureau submits that 
in this case Greensboro-High Point, on the one hand, and Winston- 
Salem on the other, must be considered as two separately certificated 
points each receiving air service through its own individual airport and 
Airport Authority's claim of discrimination must stand or fall on the 
basis of the facts related to Greensboro-High Point and its alleged air 
transportation requirements. 

The Secretary of the Greensboro-High Point Airport Authority 
testified that he did not represent or appear for Winston-Salem in this 
case. The City of Winston-Salem, North Carolina, is not an official 
party to this proceeding. There is no issue in this case of providing 
service to Greensboro-High Point, or the Greensboro-High Point- 
Winston-Salem area, through a single airport. The record discloses 


51 separate pairs of points which are 30 or less miles apart and which 





are separately served by air carriers and for which O/D figures are 
separately reported to the Board. The witness stated that the cities 
with which Greensboro-High Point has its principal community of in- 
terest as indicated by airline traffic are New York, Washington, Atlanta, 
Chicago, Charlotte and Richmond. Toledo and Columbus are not men- 
tioned. The record discloses that neither Columbus nor Toledo is in- 
cluded among the 44 leading reference stations with which Greensboro- 


High Point and Winston-Salem exchange air passenger traffic. : 
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Airport Authority's evidence is in the nature of facts presented to 





support an allegation that in general Greensboro-High Point is the vic- 
tim of alleged discriminations in service by air carriers serving this 
point. However, the evidence submitted by Airport Authority does not 
support the conclusion that Eastern's alternate segment of route No. 6 ¢ 
to Detroit should extend beyond Greensboro-High Point to Columbus = 
and Toledo rather than beyond Charlotte, North Carolina, as the Board 


originally found was required by the public convenience and necessity. 
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In terms of comparative ranking of various economic indices in 
ten categories out of a total of twelve, Charlotte outranks Greensboro- 
High Point with respect to population, both urban and a 25-mile radius; 
retail sales; retail store payroll; unit incomes of $5, 000 or better; unit 
incomes of $7, 000 or better; effective buying income for the years 1948, 
1951, 1953 and 1955; Series E bond sales for 1950 and 1954; bank de- 
posits for 1954 and Post Office receipts for 1953. Out of the entire list 
of economic characteristics relied on by Airport Authority, Greensboro 
High Point exceeds Charlotte only in the number of retail stores in 1954 


and savings in savings and loan associations in 1950. In the latest busi- 


ness census, Charlotte's wholesale sales were approximately $1, 163, 000, 000 


per year, as opposed to $421 millions for Greensboro-High Point. 

When a comparison is made between Charlotte and Greensboro-High 
Point in terms of wholesale and retail trade indices for the year ending 
December 31,1954, Charlotte again outranks Greensboro in 7 out of 8 


comparisons. Charlotte outranks Greensboro-High Point in 
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wholesale trade as to the number of employees, total payroll, number of 
establishments and total sales. Charlotte outranks Greensboro-High Point 
in retail trade as to the number of employees, total payroll and total 
amount of sales, but is exceeded by Greensboro-High Point in the total 
number of retail establishments. 

When a comparison is made between total passengers, revenue 
passenger miles and estimated passenger revenue, Charlotte emerges 
with ahigher ranking than does Greensboro-High Point for the period 
September 17-30, 1954. For the period September 17-30, 1955, Char- 
lotte produced 11,945 passengers against 4, 613 for Greensboro-High 
Point, for a total revenue passenger miles of 5, 221, 000 for Charlotte 
as against 2, 063, 000 for Greensboro-High Point. This produced an 
estimated passenger revenue of $270, 448 for Charlotte as against 
$106, 863 for Greensboro-High Point, based on 5.18 cents per revenue 
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passenger mile of Eastern's domestic yield for the quarter ended 
September 30, 1955. 

A comparison in terms of estimated traffic and revenues originat- 
ing and terminating at Eastern's Stations only for the period September 
17-30, 1955, reflects Charlotte produced 9, 451 on-line passengers as 
against 3,473 for Greensboro-High Point; for total revenue passenger 
miles, Charlotte produced 3, 759, 000 as against 1, 342, 000 for Greens- 
boro-High Point. This produced an estimated passenger revenue for 
Charlotte of $194, 716 as against $69, 516 for Greensboro-High Point. A 
comparison of air passengers originating and destined at Detroit, Toledo 
and Columbus, comparing traffic generation at Charlotte and Greensboro- 


High Point for all survey periods as far back as September 1946, 


[3504] 
reflects that only during the survey period of September 1946, did 
Greensboro-High Point produce more passengers moving between that 
point and Toledo, Columbus and Detroit than did Charlotte. 

Comparative mileages on Eastern's route No. 6 show that the 
Detroit, Toledo, Columbus, Greensboro-High Point, Charlotte mileage 
for such an Eastern operation would be 564 miles as compared to a 
Detroit, Toledo, Columbus, Charlotte mileage of 515 miles. A compari- 
son of Eastern's enplaned traffic at Charlotte and Greensboro-High Point 
show that Eastern enplanes substantially more passengers at Charlotte 
than it does at Greensboro-High Point, subject to the qualification that 
the information which was obtained from Form 41 reports, shows inso- 
far as Charlotte is concerned, not only the passengers originating at 
that station but the connecting Eastern passengers who enplaned at that 
point. However, Charlotte has been uSed as a transfer point for opera- 
tions between routes Nos. 5 and 6 prior to the Board's opinion in Docket 
No. 6346 since it is named on both of these routes. In terms of passen- 


gers between Greensboro-High Point and Detroit and Charlotte and 


Detroit, Charlotte has consistently, for the survey periods since March 
1947, outproduced Greensboro-High Point. 
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Eastern's exhibits in this case show that if Greensboro-High Point 
were added as an intermediate point between Columbus and Charlotte, 
32 miles would be added to the route which Eastern would serve and that 
20 minutes and 34 minutes, respectively, would be added to the south- 
bound flying time in its Martin 404 and Constellation L-749 equipment. 
Northbound an additional stop at Greensboro-High Point 
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between Columbus and Charlotte by Eastern would add 22 minutes and 
36 minutes, respectively, to the flying time of this equipment. Eastern 
exhibits show a total of 29, 294 passengers who are carried by Eastern 
during the year ended November 30, 1956, would be delayed by making 
Greensboro-High Point a stop between Charlotte and Columbus if this 
were the service provided by Eastern. 

At the present time Piedmont provides one southbound connecting 
service with DC-3 equipment from Columbus to Greensboro-High Point. 
Piedmont provides one through plane northbound DC-3 flight from Greens- 
boro to Columbus. Piedmont has in the past operated as many as three 
northbound through-plane trips that terminated at Columbus which served 
Greensboro. 13/ During this same period Piedmont operated two south- 
bound flights between Columbus and Greensboro. In the original case 
Eastern proposed that Greensboro have only one daily round trip flight 
to Columbus and Toledo, while Charlotte was to receive under Eastern's 
proposal three daily round trips to Columbus and two to Toledo. Char- 
lotte would have received substantially more Eastern service than would 
Greensboro-High Point even if Eastern's application had been granted in 
full in the original case. 

Under Eastern's original proposals in this case, Greensboro- 

High Point would have had only the one daily round trip flight to Columbus 
and Toledo. At the present time Piedmont provides the equivalent of one 
daily round trip to Columbus, although the southbound Piedmont service 


requires a connection at Winston-Salem for travel to Greensboro-High 
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Point. Eastern's proposed service of one 








137 Official Airline Guide, September 1955. 
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round trip would have been with equipment which is superior to that . 
presently used by Piedmont, but the volume of service which would have ae 
been provided by Eastern would have been no more than that which is 7 
presently available by Piedmont between Columbus and Greensboro-High ' 


Point. 
Airport Authority complains that the present service to Columbus 
is not improved over that which existed prior to this proceeding and 
that the fastest service to Columbus requires that Greensboro-High Point 
passengers fly from Greensboro to Charlotte and then utilize nonstop 
service to Columbus. Connecting service from Greensboro to Columbus, 
of course, is still available via either Pittsburgh or Washington. While 
it is true that the service between Greensboro-High Point and Columbus 
may not have been improved to the extent desired by Greensboro-High 
Point as a result of the Board's action in the original case, the fact of 
the matter is that the need for improved service between Charlotte and 
Columbus remains greater than the need for improved service between 
-Greensboro-High Point and Columbus. 
As the Court of Appeals pointed out, 'Greensboro's grievance is 
| thus not deprivation of existing services or even inadequate service, but 
competitive disadvantage as compared with Charlotte."" Greensboro- 
High Point has, as a matter of fact, gained the additional services of 
Piedmont to Columbus, albeit by exemption authority pending the out- 
come of this case. The record indicates that this Piedmont service be- 
tween Greensboro-High Point and Columbus has not been well patronized. 


~The load factor on the trip departing from Greensboro-High Point during 
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August-November 1955 was 6.35%, 5.75%, 7.30% and 9.05%, respectively. 
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On the southbound trip terminatingat Greensboro-High Point the load 
factor during these months between Danville and Greensboro-High Point 
was 12.38%, 18.41%, 19.37% and 19.05%, respectively. 

One of the most important considerations in determining what the 
public convenience and necessity required in the original case related 
to the effect of Eastern's route proposal upon Piedmont. The Board in 
the original opinion found: 

'"* * * on the basis of evidence presented by Pied- 
mont, that the routings recommended by the Ex- 
aminer would result not merely in avoidance of the 
$80, 000 subsidy increase for Piedmont but would 
actually improve Piedmont's profit position by 
$54,840. In this context the difference in the re- 
sults to Piedmont between the two routings of 
Eastern would be about $125,000 a year. The 
significance of this difference is that Piedmont 

is clearly a subsidy carrier, and the saving to 

the Government and to the taxpayer is just as 
definite when the carrier earns an extra dollar 

as when it avoids a dollar's loss."" (Mimeographed 
Opinion, pp. 3, 4) 

Piedmont's exhibits in this reopened case show that if Eastern's 
alternate segment at Detroit were established beyond the intermediate 
point Greensboro-High Point, Piedmont would, based on 1955 traffic, 
suffer diversion of interline and on-line traffic of an estimated amount 
of $65,420. If the beyond point of the alternate segment were established 
at Roanoke, Virginia, this estimated diversion would increase to 
$129,199. If the beyond point for Eastern's alternate segment were 
established at Charleston, West Virginia, the estimated diversion would 
increase to $181,787. The Board found, on the basis of evidence pre- 
sented by Piedmont, that the route recommended by the Examiner 


would actually improve Piedmont's profit position by $54, 840, 
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as well as avoid a $70, 000 subsidy increase, or in effect improve the 
company position by about $125,000. However, a comparison of the 
traffic originally forecast by Piedmont which was used by the Board to 
determine the $54,840 figure, with the actual traffic carried by Pied- 
mont over the new routing, will show that the Piedmont traffic ori- 
ginally forecast has failed to materialize and thus the anticipated profit 
of $54, 840 could not have been ptodeed.en” Accordingly, if the profit 
figure of $54, 840 is reduced in the light of the known traffic carried 
and Piedmont is subjected to further diversion of $65,420, Piedmont 
certainly would have a net operating loss for the Charleston-Columbus 
operation if the junction point were to be established at Greensboro- 
High Point rather than at Charlotte. 12/ The argument may well be ad- 
vanced by Airport Authority that even though the effect of establishing 
the junction point at Greensboro-High Point does result in an adverse 
financial effect upon Piedmont and in turn upon the Government in the 
form of subsidy, nevertheless Greensboro-High Point is entitled to 
Eastern's services to Columbus and Toledo. The need for such service 
is not justified by the traffic data of record.26/ In September 1955, and 
March 1956, there were 199 passengers in these two survey periods 


moving between Greensboro-High Point and 


14/ See Appendix A, attached. 


15/ In the recent Syracuse-New York City Case (Order No. E-11173), 
the Board concluded: " * * * any unnecessary diminution of the 
revenues of a subsidized carrier is an important public interest 
factor which must be weighed in considering the grant of any new 
authorization." 


16/ BAO Rebuttal Exhibit No. 4, p. 2. 
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Detroit, Toledo and Columbus, and in the same periods Charlotte had 
iy 027 passengers between these same points. If these survey figures 
are expanded to an annual basis by the common method of multiplying 


by ratio of days, the results are as follows: 
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Annual Traffic Annual Traffic 
between GSO and between CLT and 


Detroit 1,980 Detroit 10, 770 
Toledo 120 Toledo 576 
Columbus 492 Columbus 2, 052 


Total 2, 992 Total 13, 398 


Note: Data expanded to year by ratio of days x 6 
Source: BAO Rebuttal Exhibit No. 4 


When consideration is given to the service which Eastern proposed 
to provide Greensboro-High Point, i.e. one daily round trip flight to 
Columbus and Toledo, compared to the present service available via 
Piedmont and considering the lack of need shown for direct Greensboro- 
High Point, Columbus and Toledo service, it is submitted that subjecting 
Piedmont to the additional diversion which would result from the estab- 
lishment of the "beyond" point at Greensboro-High Point rather than at 
Charlotte is simply not required by the public convenience and necessity. 

Airport Authority asserts that the action of the Board in this case 
which would split Eastern's route No. 6 so as to establish an alternate 
segment beyond Charlotte to Detroit via the intermediate points Toledo 
and Columbus would discriminate against Greensboro-High Point. Even 
if it could be concluded from this record that Greensboro-High Point's 


traffic potential were equivalent to 
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Charlotte's, and the Examiner does not concede that it is, the action of 
the Board in splitting the route at Charlotte, rather than at Greensboro, 
would not be sufficient to sustain Airport Authority's position in this case. 
Airport Authority contends that Greensboro-High Point is ina 

particularly competitive position vis-a-vis Charlotte. The record indi- 
cates that Greensboro-High Point is competitive "with most of the cities 
in the southeast. "’ The Airport Authority witness testified that Greens- 
boro-High Point is in a competitive relationship not only with Charlotte 
but also with other North Carolina cities. In addition, this witness 
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testified that Greensboro-High Point and Winston-Salem are competitive 
cities. From the record, it would seem that there is little if anything 
to distinguish the competitive relationship which exists between Greens- 
boro-High Point and the other North Carolina and southeastern cities. 
Section 2 of the Civil Aeronautics Act (49 U.S.C. 402) states in 

part that the Authority (Board) shall consider, among other things, the 
following as being in the public interest and in accordance with the pub- 
lic convenience and necessity: 

"The regulation of air transportation in such manner 

as to recognize the inherent advantages of, assure 

the highest degree of safety in, and foster sound 

economic conditions in such transportation * * *. 

"The promotion of adequate, economic and efficient 

service by air carriers at reasonable charges, with- 

out unjust discriminations, undue preferences or ad- 

vantages, or unfair or destructive competitive prac- 


tices * * *." (underscoring supplied) 


[3511] 
IV. 


GREENSBORO-HIGH POINT HAS FAILED TO SHOW 

THAT THE DISCRIMINATION, IF ANY, CAUSED BY 

THE SPLIT OF EASTERN'S ROUTE NO. 6 AT CHARLOTTE 
IS UNJUSTIFIED. 


This proceeding was reopened by the Board, among other things, 
to afford Airport Authority an opportunity to prove that circumstances 
have so changed Since the original decision that splitting Eastern's 


route No. 6 at Charlotte results in unjust discrimination to Greensboro. 


This Airport Authority has not proved. It has failed to show that Greens- 


boro's need for service on route No. 6 as an intermediate point between 
Charlotte and Columbus is so great as to outweigh other counterbalancing 


considerations which demand that Eastern's route be split at Charlotte. 


Airport Authority's evidence, in fact, confirms the validity of the original 


decision by the Board. 
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Piedmont points out that Airport Authority's Exhibits GSO-10-17 
show that Charlotte is a much larger community than Greensboro with a 
more active and faster growing economy and, therefore, requires 
greater air service; Exhibits GSO-18-22A establish that Charlotte de- 
velops considerably more origination and destination traffic of all types 
and descriptions and supports more scheduled service than Greensboro; 
Exhibits 23, 24, 37, 38, 41, 42 and 45 have no bearing on the precise 
issue of this proceeding in that they do not go to the question of whether 
Eastern's route No. 6 should be split at or north of Greensboro rather 
than at Charlotte; Exhibits GSO-25, 26 and 27 concern the adequacy of 


service at Greensboro only and in no 
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way show that Charlotte is being unjustly preferred over Greensboro or 
that splitting route No. 6 at or north of Greensboro would aleviate any 
such preference even if it existed; Exhibits GSO-28-36 show that 
Charlotte, being larger and developing considerably more air traffic 
than Greensboro, receives more schedules and more nonstop flights 
than does Greensboro; and Exhibits 39, 40, 43, 44, 46 and 49 show that 


the pattern of air service at Greensboro and at other points on route 


No. 6 has changed over the years. These exhibits simply reflect the 
fact that as long-haul trunkline service has developed, schedules have 
become increasingly concentrated in large traffic gateways like Charlotte 
while smaller communities like Greensboro have received from the 
trunk carrier more and more feeder type service to the gateways. 
Piedmont submits that these exhibits prove that route No. 6 ser- 
vice at Greensboro has been directly responsive to the demonstrated 
traffic needs of that smaller community and that route No. 6 service 
at Charlotte has responded to the demonstrated greater needs of that 
community. Of equal or more significance, the changes reflect develop- 
ment and progress in our domestic air transportation system in that 


they reflect technological changes in equipment and in the volume of 
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traffic requiring through service between traffic gateways without 
numerous and time consuming intermediate stops. 

Piedmont maintains that Airport Authority has failed to show a 
heightened community of interest between Greensboro-High Point, on the 
one hand, and Columbus and Toledo, on the other. With the exception 
of Columbus and Toledo, every other point to which Eastern can pro- 


vide service to and from Greensboro, if the route is split at 


[3513] 
Greensboro rather than Charlotte is on Eastern's route No. 6. Eastern 
already has the certificate authority to provide direct service between 
Greensboro and all other points involved in this case except Columbus 
and Toledo. Airport Authority's Exhibit GSO-20A shows that these two 
cities, Columbus and Toledo, are still not included among Greensboro's 
leading forty-four reference stations. Furthermore, Airport Authority 
has failed to show that splitting Eastern's route No. 6 at or north of 
Greensboro would improve Greensboro’s service to any other city with 
which Greensboro has a community of interest. There is no evidence 
showing that there has been any appreciable change in Greensboro's 
community of interest with any other station on route No. 6 since the 
original decision in this case was rendered. 

Piedmont submits Airport Authority has offered no evidence to 
show that the Board's decision was not justified when originally made 
or has become unjust in the light of recent developments. To the con- 
trary, this reopened proceeding has confirmed the original conclusion, 
reached after weighing all considerations of public interest, that a 
splitting of Eastern's route No. 6 at Charlotte is required by the public 
convenience and necessity, that the splitting of route No. 6 at or north 
of Greensboro would be contrary to the public interest, and that the 
splitting of the route at Charlotte does not constitute "undue discrimina- 


tion’ against Greensboro. os 
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V. 


REAFFIRMANCE OF THE BOARD'S ORIGINAL DECISION 
WILL BENEFIT THE TRAVELLING PUBLIC AND CONTRI- 
BUTE TO DEVELOPMENT OF A SOUND DOMESTIC AIR 
STRUCTURE. 


As of February 1957, Piedmont's six flights into and out of 
Columbus provided three round trips for Parkersburg/Marietta, 
Charleston, Roanoke, Lynchburg, Richmond, Norfolk, and one or 


more round trips for Bluefield/Princeton, Charlottesville, Newport 


News, Winston-Salem, Greensboro-High Point and Raleigh-Durham. 
The volume of service rendered by Piedmont to each of these stations 
has been directly responsive to the demands of traffic. The schedules 
are of a local service nature peculiarly adapted to performing the 
functions assigned to the local service carrier in our two-level domestic 
air structure. Local and interline traffic developed by Piedmont be- 
tween Columbus, on the one hand, and the West Virginia, Virginia and 
North Carolina cities served by.the carrier, on the other, demonstrates 
the value of such local service to the travelling public. 

Piedmont's service results in considerable time saving (54 minutes 
one way, 1 hour and 9 minutes round trip) over the previously existing 
service for the Greensboro-C olumbus passenger. Piedmont's service 
also results in a 25 per cent fare saving for such travellers. Despite 
these facts, the policy witness for Airport Authority stated that Pied- 
mont's Greensboro-Columbus service was no improvement over prior 


service and that Greensboro travellers still prefer the old 


[3515] 
service. This statement is not borne out by the facts. As indicated by 
the surveys, whereas Piedmont carried an average of 45 per cent of 
Columbus-Greensboro traffic (primarily via the Cincinnati gateway) 
between March 1952 and March 1955, since the inauguration of Pied- 
mont's faster and less expensive direct Columbus-Greensboro service, 


Piedmont has carried over 80 per cent of the intercity traffic according 








[3515 ] 
122 
to the September 1955 and March 1956 surveys. 

In granting Piedmont the Columbus extension, the Board found that 
splitting Eastern's route at Charlotte rather than at a point north thereof 
would enable Piedmont to operate the Columbus extension and at the 
same time reduce its total system subsidy. The Board noted also that 
whether or not Piedmont was extended into Columbus, splitting Eastern's 
route No. 6 north of Charlotte would cause Piedmont to suffer increased 
diversion over its system without the Columbus addition. Thus, splitting 
Eastern's route at Charlotte had a two-fold purpose: First, to protect 
Piedmont's existing system, and second, to make economically feasible 
the provision of additional local service by Piedmont to several new 
markets via the Columbus extension. These two purposes are as worthy 
of accomplishment today as they were at the time of the original de- 
cision. In and of itself, the evidence in this record on threatened diver- 
sion from Piedmont and deterioration in its service justifies splitting 
Eastern's route at Charlotte rather than at Greensboro or a point north 
thereof. 
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Another advantage of certificating Eastern between Charlotte and 

Columbus without intermediate points between the two cities (as the 
| Board did in the original decision in this case) is that Eastern is enabled 
to concentrate on providing the long-haul service. Schedules operated 
by Eastern in the past and present show that Eastern is performing this 
trunkline function and that, generally stated, the Board's objectives are 
being accomplished. For example, Columbus today is receiving from 
Eastern nonstop service to and from Miami and Eastern provides Toledo 
service to and from Jacksonville and Miami with stops at only Columbus 
and Charlotte. The Eastern direct routing between Columbus and 
Charlotte is obviously to the advantage of the long-haul air traveller. 


Since the Board must, in the exercise of its powers and duties 


under the Act, foster sound economic conditions in air transportation as 
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well as promote efficient service by air carriers at reasonable charges 


° without unjust discrimination, it follows that the Board must consider, 
ld in arriving at its conclusions as to what the public convenience and 
“7 necessity require in a particular case, all of the factors set forth in 


section 2 of the Act and not merely one factor to the exclusion of the 


_ others enumerated in section 2 of the Act. 

o= The Board frequently has before it claims by cities seeking new 

_ or improved air services, and a common contention made in support of 

the services sought for is that a comparable city enjoys the same type 

an of service. While generally speaking, cities with equivalent needs do, 
> insofar as practicable, receive equal treatment by the 

7 [3517] 

“ Board, nevertheless the Board in its actions must determine not just 

- one element of public convenience and necessity in reaching a conclusion 
o but must consider all elements which go to make up "public convenience 

and necessity.'' These include, among other things, the public need for 

» service, the potential traffic, the public benefits to be derived, the cost 


of operations, the commercial revenues, the subsidy requirements, the 
" diversion, etc. 1i/ The fact that a particular city considers itself a 


competitive rival with another city does not, as such, constitute an ele- 


ment of public convenience and necessity. 


17 / In the Syracuse-New York City Case, supra, the Board stated: 
"Each case must be decided on the record facts as they relate 
to the public convenience and necessity and the requirements 
of the public interest so as to develop a sound air transportation 


system and an air route pattern moulded to the needs of the 
public interest.” 


> 
[3518] 
-o 
, VI. 
. CONCLUSIONS AND FINDINGS 


Airport Authority does not represent Winston-Salem, North Carolina, 
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but has sought to utilize the evidence of the economic strength, not only 
of Greensboro-High Point, but also of Winston-Salem, and the surround- 
ing area, in order to build up an economy roughly equivalent to that of 
Charlotte. There is no proposal in this proceeding which would warrant 
the treatment of Greensboro-High Point and Winston-Salem as a single 
area for purposes of air transportation. The question whether the 
difference in service between Greensboro and Charlotte constitutes un- 
due discrimination must be decided on the basis of the economic impor- 
tance of Greensboro-High Point and the area served through the Greens- 
boro-High Point airport as contrasted with Charlotte, North Carolina. 
Airport Authority has made it clear that its claim of discrimination is 
not predicated on any Substantial need for service between Greensboro- 
High Point and Winston-Salem, on the one hand, and Columbus and 
Toledo, on the other. Discrimination in service to Columbus and Toledo 
must be the focal point in this case. Airport Authority's witness said: 

"There is, in this proceeding, not enough convenience 

and necessity to warrant a route just between either 

Charlotte or Greensboro-High Point/WinstonSalem, on 

the one hand, and Columbus and Toledo, on the other 

hand. But, splitting Route 6 before taking care of 

Greensboro-High Point/Winston-Salem is a discrimina- 

tion." 
The last sentence in this quotation makes it clear that Airport Authority 


agrees that the issue here does not relate to the Board's 
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general treatment of Greensboro-High Point over the years as the bulk 
of Greensboro's proffered exhibits would indicate, but that the dis- 
crimination as it exists must be proved in connection with the provision 
of service by Eastern to Columbus and Toledo. 
The Board has determined that the public convenience and neces- 


sity require that route No.6 be split at Charlotte rather than at 
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Greensboro-High Point for three basic reasons: 
(1) It would result in a savings in the subsidy of 
Piedmont to the extent of approximately $125, 000 a year. 
(2) Winston-Salem, Greensboro-High Point, Roanoke and 
Charleston would not be affected to any appreciable de- 
gree by their elimination from this route segment since 
they are already in a position to be served by Eastern 
on the other alternate segments to Detroit and since they 
are also on Piedmont's route No. 87, their access to 
Columbus would be accomplished. 
(3) At least 85% of the total traffic forecast by Eastern 
would be accomplished, the implication being that the 
Board agreed with the Examiner's finding that Eastern 
would carry 94% of the traffic it forecast. 

These incidents of public convenience and necessity are persuasive 
in the absence of countervailing considerations advanced on behalf of 


Airport Authority. 
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Airport Authority presented evidence to show that Greensboro is 
a thriving community which is capable of supporting substantially more 
air service if the quality is improved, but evidence relating to the need 
for more air service to Columbus and Toledo, Ohio, was not presented 
by Airport Authority. In a study of the needs of Greensboro-High Point/ 
Winston-Salem area there were listed thirty-six cities where a Signi- 
ficant community of interest with the area was found and neither Colum- 
bus nor Toledo appears among such thirty-six cities. Both of these 
communities fell outside the mechanical screen used which was based 
on three surveys: (1) the Civil Aeronautics Board Airlines Passenger 
Surveys; (2) hotel registrations at the three cities; and (3) a sixty-one 


day travel survey conducted during the months of May and June. Ifa 


city came within the first twenty-five of any one of these three yardsticks, 





[3520] 


126 


it was included in the list. Since the area was not included, obviously 
Greensboro-High Point was not included. 

Although the area may be able to support additional service, the 
consultants who studied the problem found that the underdevelopment 
was due indirectly to the operation of two trunkline airports in close 
proximity. This certainly argues against the notion that any under- 
development in the area is the result of discrimination against 
Greensboro-High Point. 

Airport Authority also sought to show that Greensboro is compe- 
titive with Charlotte, especially in attracting new businesses, but its 


witnesses admitted that it was also competitive with other 
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communities such as Raleigh-Durham, North Carolina, Columbia, South 
Carolina, and "most of the cities in the southeast."" Furthermore, 
there is no particular competitive relationship between Greensboro and 
Charlotte other than the competition that exists between Greensboro and 
other cities referred to. 

An effort was made by Airport Authority to show that Greensboro 
had lost businesses to Charlotte because of Charlotte's superior air 
transportation service, but the only instance of this type occurred in 
1951, when the Celanese Corporation located a plant in Charlotte, and 
according to the witness for Airport Authority, the deciding factor was 
a 15-minute transportation requirement between the plant site and the 
airport. Charlotte could meet this requirement, whereas Greensboro 
could not. This incident, of course, bears no relationship to any re- 
quirement of service between Greensboro and Columbus and Toledo. 
Greensboro clearly has not been able to establish any discrimination 
because of its competitive relationship with Charlotte. Superiority of 
Charlotte's air service is the result of its greater traffic producing 


capability. 
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The mere desire of Airport Authority to maintain a parity of air 
transportation facilities of Greensboro to Charlotte does not constitute 
any reason for the Board to reverse its previous determination. Such 
a desire not supported by relevant evidence of its need is not sufficient 
to subject passengers travelling over the segment between Charlotte 


and Toledo and Columbus to the additional inconvenience 
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of one or more stops with the attending mileage circuity of thirty-two 


miles and additional time in transit of from 17 to 36 per cent in the 
absence of a showing as to why passengers amounting annually to 
approximately 30, 000 should be inconvenienced. It is not enough for 
Airport Authority to allege that whether or not Eastern actually provides 
service between Greensboro-High Point and Toledo and Columbus is a 
matter for determination by that carrier, assuming its route authoriza- 
tion will permit it. Eastern at the present time operates only two round 
trips daily between Charlotte and Columbus and Toledo, and if the Board 
splits the route at Greensboro-High Point, Eastern will be met with the 
demand that both schedules also serve that point in order to provide a 
minimum pattern of service. This would, of course, constitute an addi- 
tional impediment to the development of beyond Charlotte traffic to 
Columbus and Toledo. This, in view of the admitted lack of need on the 
part of Greensboro for Eastern service to Columbus and Toledo, coupled 
with the Board's findings that service by Eastern from Greensboro to 
Columbus and Toledo will cause an additional subsidy bill at least in the 
amount of $125, 000 to Piedmont and, in view of the Board's finding that 
it would accommodate a minimal number of additional passengers, and 
in view of the finding that the splitting of the route at Charlotte would 

not be of material significance to Greensboro, it becomes apparent that 


Airport Authority's contentions are without merit. 
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In accordance with the foregoing findings of fact and conclusions 
and upon the basis of all the facts of record, it is found that the public 
convenience and necessity require: 
1. That Eastern's certificate for route No. 6 be 
amended so as to authorize service on said 
route beyond the intermediate point Charlotte, 
North Carolina, to the terminal point Detroit, 
Michigan, via the intermediate points Columbus 
and Toledo, Ohio. 
That such amendment does not constitute an undue 
discrimination against Greensboro-High Point, 
North Carolina, or in favor of Charlotte, North 
Carolina. 


/s/ John A. Cannon 
Hearing Examiner 


[3524] 
COMPARISON OF KNOWN TRAFFIC CARRIED BY PAI 
FOR YEAR ENDED JUNE 30, 1956 [APPENDIX "A"] 


vs. 


TRAFFIC ESTIMATED BY PAI IN EXHIBITS PAI-13-14-18 (ORIGINAL 
CASE) 


Revenue Passenger Mile Participation as 
Estimated by PAI in the Original Pro- 
ceeding (PAI) Exhibits PAI-13, PAI-14 
and PAI-18 8, 405,844 RPM 


Actual PAI Participation for year ended 1/ 
June 30, 1956 3/ 4, 278, 000 — 


Difference - Revenue Passenger Miles 4,127,844 
Difference - Passenger Revenues $257,990 — 2/ 


1/ September 1955 and March 1956 O&D Survey times ratio of times 6. 


2/ __‘~PAI's average yield of RPM for year ended June 30, 1956. 
3/ Only the same pairs of points shown on Piedmont's original 
exhibits PAI-14 and PAI-18 were used in this computation. 


$x, 


4% 
¥ 
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[3635] 
REOPENED CHARLESTON - COLUMBUS CASE 


Decided: January 16, 1958 

Board reaffirms original decision herein amending Eastern Air 
Lines' certificate for Route No. 6 to authorize service to Columbus and 
Toledo, Ohio, on an extension branching off from present route segment 
at Charlotte, N.C., thus allowing direct service by such carrier to 
Columbus and Toledo from Charlotte and points south but not from 
points north of Charlotte such as Greensboro-High Point, where record 
not only does not establish charge that such an amendment would be dis- 
criminatory against Greensboro-High Point in favor of Charlotte, but 
also shows that to extent any discrimination might result, it would be 
overbalanced by accompanying public benefits, including reduction in 
dependence upon federal mail pay subsidy of Piedmont Aviation, the 
local carrier serving the area, and enhancement of the carrier's ability 
to implement Board's policy of better service to smaller cities. 

In route cases under Section 401 of the Act, proof that a particular 
route award would discriminate against one city in favor of another does 
not, automatically, entitle the first city to a nondiscriminatory disposi- 
tion of the route applications being heard, since decision upon applica- 
tions for route authorizations under Section 401 is controlled by the 
requirements of public convenience and necessity, which involve various 
elements as indicated by Section 2 of the Act. 

In appraising a claim that a difference in the services authorized 
at two points is discriminatory, evidence of comparative economic im- 
portance, while not dispositive, is clearly relevant in determining 
comparative need for service, and should be taken into account in per- 
formance of Board's duty to further the development of an air trans- 
portation system properly adapted to the needs of the "commerce" of 
the United States. 

Claim of Greensboro that economic and air traffic data of Winston- 


Salem, North Carolina, should be grouped together with data of Greensboro 





t ty 
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for purpose of comparing Greensboro with Charlotte on theory that 
Winston-Salem is part of same "locality", "area for air transportation 
purposes", or "airport area" as Greensboro-High Point rejected in 
view of provisions of the Act, Board's past practice thereunder, and 


issues and evidence in present proceeding. 


[3636 | 

While statutory term of geographic reference in route proceedings 
is "point" rather than "locality" or "airport area", Board will normally 
consider data relating to entire "traffic generating area" which would 
be served through the named "point". 

Winston-Salem cannot be found a part of the Greensboro traffic 
generating area, since present record shows Winston-Salem is a sepa- 
rately certificated point, is receiving service through its own airport 
separate and apart from the service to Greensboro-High Point and is 
legally entitled to continuation of its service, is nearer and more con- 
venient to its own airport than it is to the Greensboro airport, and is 
the core of its own traffic generating area. 

Charlotte substantially outweighs Greensboro in need for and pro- 
bable use of Eastern service to Columbus, Toledo and Detroit, since 
record clearly shows greater economic importance of Charlotte, con- 
sistently higher volume of Charlotte's air traffic generally and to points 
named, and other evidence of stronger community of interest. 

No special or particular competitive relationship demonstrated be- 
tween Greensboro and Charlotte, other than the competitive relationship 
which exists between Greensboro and other cities in the Southeast, where 
witnesses for Greensboro indicated both cities enjoyed similar trans- 
portation facilities in the past and showed that Greensboro possesses 
competitive aspirations but cited only one incident intended to show 


the claimed special competitive relationship with Charlotte. 
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Board's action in splitting Eastern'’s route at Charlotte rather than 
at Greensboro not shown to have any substantial adverse effect on Greens- 
boro, where record shows that Eastern originally proposed more service 
to Columbus and Toledo at Charlotte than at Greensboro, that Piedmont's 
authority to operate between Greensboro and Columbus will enable that 
carrier to meet Greensboro's needs in these markets with improved 
services as traffic warrants, and that Columbus and Toledo together 
account for less than one percent of Greensboro's total air traffic. 

Board cannot decide route proceedings solely as an umpire between 
the rival claims of cities, in view of national public interest factors 
which such claimants may not represent and Board's duty to consider 
Congressional objective of developing a sound national air transportation 
system, as reflected in Board's policies of establishing local service 
carriers for the development of short-haul air transportation and of 


facilitating progress of such carriers toward economic self-sufficiency 


and freedom from dependence on federal subsidy. 


To split Eastern's route at Greensboro rather than Charlotte, with 
resulting diversionary impact on Piedmont, would be unwarranted in view 
of minimal advantages to Greensboro, inconvenience to through passen- 


gers on Eastern, and Board's policy to encourage progress of Piedmont 


[3637] 
toward subsidy-free status. 

While the Board, in passing upon the claims of particular cities for 
proposed authorizations for air service, acts with a view to maintain- 
ing parity of treatment with other comparable cities, the Board must 
also consider all the traditional elements of public convenience and 
necessity, including such factors as cost of operation, diversion from 
other carriers, effects upon existing services, and subsidy require- 
ments, which in certain cases may be of sufficient importance to pre- 
clude approval of such proposed authorizations. 

APPEARANCES: Same as in Examiner's Initial Decision. 


> 
4 
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OPINION 
BY THE BOARD: 

This proceeding was reopened by the Board in response to the 
- decision rendered on March 22,1956, by the Court of Appeals for the 
District of Columbia Circuit in Greensboro-High Point Airport Authority 
v. Civil Aeronautics Board. By such decision the court remanded the 
proceeding to the Board to make additional findings as hereinafter set 
forth. 

In our original decision herein of January 17, 1955, 2/ we amended 
the certificates of public convenience and necessity of Eastern Air Lines, 
Inc. (Eastern), and Piedmont Aviation, Inc. (Piedmont). Eastern's Route 
No. 6 was extended over a new alternate segment to Detroit, branching 
from the intermediate point Charlotte, N.C., to serve Columbus, and 
Toledo, Ohio. Piedmont's Route No.87 was extended from Charleston, 
W.Va., to Columbus, Ohio, via the intermediate point Parkersburg, W. 
Va. -Marietta, Ohio. Petitions for reconsideration of this decision were 
filed by Charleston, W. Va., and by the Greensboro-High Point Airport 
Authority (Greenebora) 2" Greensboro claimed that the Board's decision 
to split Eastern'’s route at Charlotte discriminates in favor of that city 
and against Greensboro by authorizing Eastern to provide direct service 
to Columbus and Toledo from Charlotte but not from Greensboro.” The 


petitions for reconsideration were denied on March 14, 1955, 2/ and there- 


upon 


1/ Case No. 12608; 231 F.2d 517. 

2/. Order No. E-8896. 

3/ Greensboro had applied for leave to intervene herein on September 
22,1954, subsequent to the hearing and the Examiner's Initial Decision. 
Intervention was granted on September 30, 1954 (Order No. E-8673), and 
_ Greensboro participated in oral argument on October 5, 1954. 

4/ Had Eastern been awarded the full amount of route authority it 
applied for herein, its route would have been split at Charleston, W. Va., 
thus authorizing direct Columbus and Toledo service from Charleston 
and points south, including Greensboro and Charlotte. 

5/ Order No. E-9015. 
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Greensboro petitioned the Court of Appeals for the District of Columbia 
Circuit for review of the Board's decision. 

The Court of Appeals, in the decision upon Greensboro's petition 
hereinabove noted, remanded the proceeding to the Board for additional 
findings on Greensboro's charge of discrimination, authorized the Board 
to provide for interim continuation of the route authority awarded by its 
original decision, and indicated that the Board at its discretion might 
make the required findings either on the present record or after further 
hearing and argument. Pursuant thereto, the Board granted temporary 
exemption authorizations to Eastern and Piedmont to continue the serv- 
ices inaugurated under the authority originally awarded herein, &/ and re- 
scinded the corresponding certificate authorizations for such services./ 
In addition, the Board's exemption order provided that during a period 
of 30 days from its issuance, any party might file a statement of views 
on whether the additional findings called for by the Court should be made 
upon the existing record or after additional hearing and argument. State- 
ments in response to the Board's invitation were filed by Eastern, Pied- 
mont, and Greensboro. Eastern and Piedmont favored the issuance of 
the required findings upon the existing record. Greensboro favored a 
similar course in the event the Board was prepared to modify the authority 
awarded Eastern in accordance with Greensboro's position that the seg- 
ment in question should be split at Greensboro or a point north thereof, 
but urged that the proceeding be reopened for further hearing and argu- 
ment if the Board was not 


6/7 Order No. E-10166 dated April 4, 1956. 
t/ Order No. E-10217 dated April 18, 1956. 
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prepared on the record as it then existed so to modify Eastern's route. 


Thereafter the Board ordered the proceeding reopened for further hear- 


we 
ing.— 
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After due notice a public hearing was held before Examiner John A. 
Cannon. In his Initial Decision, the Examiner found that Greensboro had 
not established its claim of discrimination, and that the public convenience ° 
and necessity require the amendment of the certificates of Eastern and 
Piedmont as provided in the Board's original decision. In substance, the " 
Examiner found as follows: (a) that Greensboro's claim of discrimination 
vis-a-vis Charlotte is based upon the assumption that Greensboro-High 
Point includes Winston-Salem as part of a single area for air transporta- 
tion, (b) that Greensboro does not represent Winston-Salem which did not 
participate herein, (c) that Winston-Salem and Greensboro-High Point ‘ 
are separately certificated, are separately served each through its own 
airport, and are each legally entitled to continuation of its service, (d) 7 
that there is no proposal in issue in this proceeding to change the separate 
status of these points, (e) that Greensboro's claim of discrimination vis- 
a-vis Charlotte therefore cannot be decided by comparing the economic 
importance of Charlotte with that of Greensboro-High Point plus Winston- 
Salem, but that the proper comparison of economic importance is between 
Greensboro-High Point and Charlotte, (f) that the record as a whole, in- 
cluding almost all economic indices, conclusively demonstrates that 
Charlotte substantially outweighs Greensboro-High Point in economic im- 
portance and in need for the service in question, (g) that there is no 
particular competitive relationship between Greensboro and Charlotte 
other than the competition that exists between Greensboro and most of 4 
the other cities in the Southeast, and that the 


8/ Order No. E-10731 dated November 1, 1956. 


& 
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mere desire of Greensboro for parity of air service with Charlotte is ° 
not any reason for the relief sought herein by Greensboro, (h) that the 
particular discrimination charged by Greensboro is with respect to serv- : 
ice by Eastern to Columbus and Toledo, but the record shows no need for 


additional service between Greensboro and Columbus and Toledo nor any 
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& important community of interest with these points, (i) that the superiority 
of Charlotte's air service as compared with Greensboro's is due to 

- Charlotte's greater traffic producing capability, and (j) that stopping 

Eastern's flights at Greensboro between Charlotte and Columbus would 

subject approximately 30, 000 passengers a year to additional circuity 

of 32 miles and additional time in transit, and would result in substan- 

tial diversion of traffic from Piedmont, with an increase in subsidy need 

and deterioration in the carrier's service. These considerations, the 

Examiner found, justify the Board's original decision to split Eastern's 

route at Charlotte rather than at Greensboro. 

Exceptions to the Initial Decision and a brief to the Board have been 
filed by Greensboro.” The Board has heard oral argument, and the case 
as reopened stands submitted for decision. 

Upon consideration of the reopened record, we agree with and 
. adopt as our own, except as modified herein, the findings, conclusions 

and recommendations of the Examiner in his Initial Decision, which is 
attached hereto as an appendix. Certain of the exceptions filed by Greens- 
, boro and their supporting arguments warrant comment beyond that con- 


tained in the Initial Decision. 


9 / Counsel for the Board's Bureau of Air Operations filed a letter 
° stating that he had no exceptions and relying on his brief to the 
Examiner. 


[3642] 
We note that there seems to be a fundamental misconception on the 
part of Greensboro as to the issues before us in the present posture of 
the case. Greensboro is apparently under the impression that if it es- 
tablishes its claim of discrimination, it will automatically be entitled to 
the relief it seeks, namely, splitting Eastern's route at Greensboro- 
* High Point or a point north thereof rather than at Charlotte. Thus, Greens- 


boro has excepted to "'the apparent conclusion of the Examiner that the 


issues in this proceeding are those of a new route proceeding, and to the 
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_ apparent conclusion that the standards of public convenience and neces- 
Sity are the same, and entitled to the same weight in this proceeding as 
in the ordinary new route proceeding... because this proceeding invol- 
ves the issue of discrimination, and does not involve any issue of the 
_ need for service... at Charlotte .... [or Greensboro]." Again, in 
excepting to the Examiner's conclusion that the record does not justify 
_ Subjecting Piedmont to the additional diversion involved in the splitting 
_ Of Eastern's route at Greensboro, Greensboro declares that "the issue 
is whether any amount of diversion warrants the discrimination against 
Greensboro. . ."" (emphasis Supplied. ) Such contentions make it fairly ap- 
parent that Greensboro has failed properly to relate its claim of discrimi- 
nation to the governing Statutory frame of reference. In this case, as in 
any route proceeding under Section 401 of the Act, the Board has no power 
to amend a certificate unless the amendment is in accord with the require- 
ments of public convenience and necessity. The various criteria of public 


convenience and necessity, and of public interest, are set forth in Section 
2 of 


[3643] 
the Act, ae and these must be controlling. In passing upon a claim that a 
proposed amendment of a route certificate is discriminatory, it is not 
enough merely to determine whether the alleged discrimination in fact 
exists; even if the claim is supported, the discrimination must be ap- 
praised in the light of all the elements of Public convenience and neces- 
_ Sity, which constitute the ultimate issue. It was this principle which the 
Court of Appeals apparently had in mind when it said "Administrative 
discrimination between localities may often be necessary, often be 


justifiea." 11/ 


107 Section 2 of the Act provides: 


"In the exercise and performance of its powers and duties under 
this Act, the Authority shall consider the following, among other things, 
as being in the public interest, and in accordance with the public conven- 
ience and necessity - 

(footnote continued on next page) 


‘) 
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(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 

(b) The regulation of air transportation in such manner as to recog- 
nize and preserve the inherent advantages of, assure the highest degree 
of safety in, and foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate transportation by, 
air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 

(d) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the needs 
of the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 

(f) The encouragement and development of civil aeronautics." 


11/ 231 F.2d 517 at 521, cited supra footnote 1. The manner in which 
the Board traditionally deals with claims of discrimination between locali- 
ties when presented in the context of route proceedings under Section 401 
of the Act is summarized in a later portion of this opinion. 
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On the question whether the difference in the services authorized 
at Charlotte and at Greensboro in fact amounts to discrimination, the 
Examiner stated that the answer depends on their comparative economic 
importance. In this Greensboro contends he erred, asserting that the 
"correct rule is that one area may not receive a preference to which it 
is not entitled by geographic location or other reason, even though it 
may be a more economically important area." 

Several observations are appropriate on Greensboro's contention. 
Regardless of the significance Greensboro seeks to attach to the Exami- 
ner'’s statement, it is obvious from the Initial Decision as a whole that 
the Examiner's finding of no discrimination was based on much more 


than the comparative standings of Greensboro and Charlotte on the 
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economic indices. For instance, the Examiner also relied, as we do, 
on comparisons of the historic air traffic data, as hereinafter discussed. 
Furthermore, while a simple showing of greater economic importance 
may not, per se, warrant a particular difference in service, economic 
importance is frequently good evidence of the relative need for (and 
ability to support) particular services. The general correlation between 
economic importance and need for air service is so well known as to re- 
quire little illustration. 22/ Indeed, it is difficult 


12/ Thus, New York in comparison with other points occupies a pre- 
eminent position both in general economic importance and in need for air 
services to most major air traffic centers. There is no doubt that rela- 
tive economic importance is:a valuable guide in determining relative need 
for a service, subject of course to adjustment for factors such as isola- 
tion, special community of interests due to historic relationships, parti- 
cular defense needs, etc. 


[3645] 
to see how comparisons of economic importance can be avoided if the 
- Board is to carry out its duty to further the development of "an air- 
transportation system properly adapted to the ... needs of the ... com- 
merce of the United States, '' as set forth in Section 2 of the Act. What 
the Examiner did was to assess the difference between Greensboro's 
and Charlotte's needs for service - in part by comparing their economic 
importance - and he determined that the relatively unimportant difference 
in service fairly attributable to the complained-of split of Eastern's route 
was not disproportionate to the difference in need. We think this was a 
sound approach. Services in different places are rarely identical; but 
differences in service are not necessarily discriminatory, and a difference 
in service authorizations which no more than reflects a difference in need 
is not a discrimination in any meaningful sense of that term. 

| I 

The Examiner recognized that, for purposes of comparison with 
Charlotte, Greensboro-High Point includes the area served through the 


Greensboro-High Point airport, but he rejected Greensboro's effort to 
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treat the economic and traffic data of Winston-Salem as part of its own. 
In this Greensboro contends that he erred, on the ground that Winston- 
Salem and Greensboro-High Point are part of a single locality or area 
for air transportation purposes, and that Winston-Salem falls within the 
"airport area" of the Greensboro-High Point airport. This contention 
fails when it is appraised in the light of the Act, the Board's past prac- 
tice thereunder, and the issues and evidence in the present proceeding. 

The statutory term of geographic reference in a proceeding such 
as the present one for the amendment of route certificates under Section 
401 of the 


[3646 | 
Act is "point" -- not "locality" or "airport area". As the Examiner noted, 
the term "point"' is not defined in the Act, nor has the Board attempted to 
define it in the certificates of the carriers or in the regulations appli- 
cable to them. But the Board in the past has treated the problem as not 
basically one of legal terminology or definition, but of economics. In 
considering the need for service to a proposed point and the use which 
would be made of such service, the Board normally does not confine it- 
self to examination of data relating only to the area within the corporate 
limits of the "point", but rather examines into the entire "traffic generat- 
ing area" which would be served through the named "point". Although such 
an inquiry lacks elements of precision, it more nearly approaches the 
realities and economics of the typical situation. 

Greensboro correctly points out that the basic data normally utili- 
zed in route proceedings, such as postal receipts, population, wholesale 
trade, etc., are compiled for geographical or political units which may 
not be precisely related to a traffic generating area. Instead, Greens- 
boro would have us rely on its exhibits showing that an area within a 25- 
mile radius of the Greensboro airport had a 1950 population only slightly 
less than that of an area within a 25-mile radius of the Charlotte airport, 


and tending to show that other economic factors besides population may 
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also be comparable for the two areas as thus defined. Although Winston- 
Salem is more than 25 miles from Greensboro by road, it falls within a 
25-mile radius of the Greensboro airport. 

In a particular case it may well be that a city in the same geo- 
graphic location as Winston-Salem in relation to Greensboro-High Point 


could be shown 
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to fall within the same traffic generating area oe In the present case, 
however, the contrary clearly appears. Winston-Salem is a separately 
certificated point, is in fact receiving service through its own airport 
separate and apart from the service to Greensboro-High Point, and is 
much nearer and more convenient to its own airport than it is to the 
Greensboro airport. A circle of 25-mile radius around the Greensboro 
airport, which includes Winston-Salem, cannot be accepted as consti- 
tuting the Greensboro traffic generating area, because Winston-Salem 
is the core of its own traffic generating area. 132/ Moreover, Winston- 
Salem is legally entitled to continuation of adequate service to that point. 
The issues in this proceeding do not include a possible redesignation of 
Winston-Salem and Greensboro-High Point as a single hyphenated point. 
In these circumstances, we conclude Winston-Salem data should not be 
added to the data relating to Greensboro-High Point for the purpose of 
determining the traffic-producing ability of the point of Greensboro- 
High Point, the need of that point for direct service by Eastern to 
Columbus and Toledo, and other elements which we must evaluate in 


reaching our decision herein. In reaching this conclusion we have 


13/ It is clear that a traffic generating area has no exact boundaries, 


and that its core or center cannot always be fixed with precision. Al- 

though such an area in general dwindles away as the distance from the 

airport increases, the rate of dwindling is not proportional to the distance, 

since it is affected by particular local circumstances, such as the loca- 

tion of concentrations of population and trade, the nature of the surface 
transportation in various directions, and in some cases, as here, the 

existence some distance away of service at another certificated point | 
with its own airport. Other factors affecting the size and shape of traffic | 


(footnote cont'd. on next page) 


(footnote cont'd. ) 

generating areas include the fact that the airport must necessarily be 
located at a distance from the core or heart of the area to be served, 
with consequent effect upon the traffic-producing ability and adequacy of 
the service. Moreover, a long haul service will draw traffic from a 
larger area surrounding a "point" than will a short haul service. These 
and other similar factors which might be mentioned demonstrate that no 
mileage formula or other rule-of-thumb has been found which would 
place Winston-Salem within or without the traffic generating area served 
through the "point"’ Greensboro-High Point. 


13a/ If, as Greensboro urges, the route were to be split at Greensboro- 
High Point or a point north thereof, Winston-Salem would retain its sepa- 
rate status as a certificated point and would be authorized to receive the 
same direct service to Columbus and Toledo as Greensboro. Winston- 
Salem would thus continue to be the core of its own traffic generating 
area and could not properly be considered as a part of the Greensboro 
traffic generating area in assessing the need of Greensboro for the 
service in question. 
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considered the testimony cited by Greensboro to the general effect that 
passengers from Winston-Salem use the Greensboro airport and passen- 
gers from Greensboro use the Winston-Salem airport. While we recognize 
that a certain amount of "crossing over" from one traffic generating ara 
to the other will undoubtedly occur, the amount, to the extent that it does 
not cancel out, can be expected to be de minimis. Greensboro's case 
must stand or fall essentially upon its own economic and traffic data. 

IV. 

The contention that Greensboro is on a par with Charlotte in econo- 
mic importance clearly falls when Greensboro's case is judged without 
benefit of Winston-Salem data. The Examiner accurately summarized 
the evidence showing the considerable extent to which Charlotte exceeds 
Greensboro in most indicia of economic importance. It is noteworthy that 
in wholesale sales, frequently an important indicator of business air 
travel potential, the Examiner found a wholesale sales volume of 
$1, 163, 000, 000 for Charlotte and $421, 000, 000 for Greensboro. Greens- 


boro excepts to this finding as involving a ''constructed" figure which is 
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"not applicable."' The Examiner's finding is based on an exhibit of 
Bureau Counsel, the source of which is given as the Final Report of the 
1954 Census of Business. It is true, as the exhibit shows on its face, 
that the underlying data for Greensboro was constructed by adding the 
gales made by five categories of businesses. But the exhibit also shows 
that for Charlotte such data were drawn from only three of these cate- 
gories, data on sales by the remaining two categories of businesses 
having been withheld from disclosure by the Census. It therefore appears 
that the underlying data used by the Examiner is likely, if anything, to 
have understated the Charlotte total. 


[3649 | 

Greensboro's own exhibits on wholesale sales (taken from Sales 
Management's Survey of Buying Power) is based on data for a category 
of business termed "merchant wholesalers", which Greensboro asserts 
is a better basis of comparison. However, even on this basis the Greens- 
boro exhibit shows that Charlotte's wholesale sales were more than 
double Greensboro's for the same period as shown in the Bureau Counsel 
exhibit, 1954. Thus the Examiner's finding is substantially confirmed 
by Greensboro's own showing. 

Greensboro further attacks Bureau Counsel's exhibit on the ground 
the sales totals shown therein partly represent excise and other taxes. 
But Greensboro does not explain why this does not apply to the totals 
shown for Greensboro's sales as well as Charlotte's. The only conclusion 
that can be reached from the record as a whole is that Charlotte outweighs 


Greensboro by at least 100 percent in wholesale sales volume and by a 


substantial margin in the indices of economic importance generally. 4 
V ~ 
With respect to comparative air traffic, the Examiner's summary 


of the survey data shows that Charlotte exceeds Greensboro by a margin 
of well over 2 to 1 both in passengers and revenue passenger miles | 


generated during recent surveys periods. Charlotte's preponderance 


? "s 
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over Greensboro applies not only to overall air traffic but also to the 

traffic exchanged with Columbus, Toledo, and Detroit. Nor is Charlotte's 

preponderance confined to recent survey periods, for as the Examiner 

noted Charlotte has consistently out-produced Greensboro in passengers 

to Columbus, Toledo, and Detroit in every survey period since March 1947. 
Greensboro excepts to this finding for failure to take into account 

service improvements such as four-engined equipment, coach flights, etc., 


which Eastern has offered at Charlotte but not Greensboro. According to 


[3650] 
Greensboro, beginning with Eastern's alleged decision in 1946 to make 
Charlotte an important transfer point, service at Charlotte has improved 
far more than service at Greensboro, which in some respects has allegedly 
deteriorated. However, Piedmont suggests that the more recent survey 
periods are better evidence of present day needs than the earlier group of 
survey periods. Piedmont's observation is not without force, especially 
in times of rapid economic change and development. We recognize that 
the traffic figures are to some extent subject to conflicting interpretations. 
But even before Eastern's change in service is alleged to have commen- 
ced, Charlotte's traffic generally exceeded Greensboro's. Thus, the total 
passenger traffic in the survey for September 1946 at Charlotte was 5, 100, 
whereas the total was only 4, 251 at Greensboro. 

It seems clear from the record as a whole that Charlotte's present 
day traffic preponderance over Greensboro cannot be accounted for merely 
on the basis of Eastern's improvements in Charlotte service. The traffic 
figures are too heavily in Charlotte's favor, and their indications are 
corroborated by the evidence of comparative economic importance re- 
ferred to above. To the same effect, and with specific reference to com- 
munity of interest with the cities on the new Eastern segment in question, 
are data on the number of long distance telephone calls of Charlotte and 
Greensboro, showing that on an average business day, in March 1953, 


Charlotte exchange 72 calls with Columbus, Toledo, and Detroit, compared 








3650 
144 


14/ 


with 42 exchanged by Greensboro.—’ In view of all of the foregoing, the 
contention that Greensboro would generate a volume of air traffic com- 


parable to Charlotte's to the points involved if 


147 Ex. CMH-27. 
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the. Board would split Eastern'’s route at Greensboro rather than Charlotte 
is not supported by the record. 
VI 

The Examiner found that there is no special competitive relation- 
ship between Greensboro and Charlotte other than the competition that 
exists between Greensboro and most of the other cities in the Southeast. 
Greensboro contends this finding ignores and is contrary to the evidence. 
We have carefully reviewed the evidence on this matter, which consists 
_ chiefly of the testimony of two witnesses for Greensboro. In our judg- 
ment the testimony of the first witness indicates the attitude of Greens- 
boro toward Charlotte in the light of the fact that in the past both cities 
enjoyed similar rail, air, and highway transportation. 22/ His testimony 


- furnished some information 


15/ Upon cross-examination of Ceasar Cone, a Greensboro textile 

manufacturer who is Secretary of the Greensboro-High Point Airport 

Authority and has served on the Authority intermittently since 1941, the 

following colloquy occurred: 

| "Now, why in your opinion is there any particular or special com- 
petitive relationship between Greensboro-High Point, om the one hand, 

and Charlotte on the other ? 

"A. Well, there is no particular competitive relationship between 
the two of us other than the competition that exists between all of the 
cities as I just answered. We are in competition with most of the cities 
in that area. However, there are only about ten cities in North Carolina 
that even receive air service of any nature whatsoever that have airports. 
So you might say that when it comes to aviation we are only competing 
against ten as against maybe a thousand communities in the State. Now, 
there are other special conditions that are in Charlotte and are in Greens- 
boro-High Point and Winston-Salem that make Charlotte our very special 
competitor. For instance, Charlotte and Greensboro have always been 
on the main line of the Southern Railroad, and our rail service has been 
(footnote #15 cont'd. on next page) 
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practically the same. Now, our air service for a good many years was 
exactly the same. We were both on Route 5 'way before any other com- 
munities in North Carolina received air service. We were the first two 
certificated airports in the State to get air service. Raleigh finally came 
in on Route 6. This before the Civil Aeronautics days when Pitcairn 
Aviation flew the air mail, and, of course, air mail traffic came along 
later. 

"Now, there are a great many areas in which we have been directly 
competitive with Charlotte, ground transportation, highways, we are 
both on U.S. 29, various other aspects of our economy, the growth of 
industry in the two communities, our air service was pretty near com- 
petitive and of the same nature until in more recent years not only by 
the voluntary efforts of some of the carriers but also by edict of the 
Civil Aeronautics Board we are getting out of kilter, and that is one 
reason we are in this proceeding to see if we can't keep the Board out 
of the picture." 


[3652] 


as to the economic activities and circumstances of Greensboro, Char- 


lotte, and other cities, 20" but fails to establish the claimed special 


competitive relationship with Charlotte. The second witness, presented 
as an expert on the subject, stressed the importance of air transporta- 

tion to cities seeking to attract new industry, but cited only one instance 
intended to show a special competitive relationship between Greensboro 


and Charlotte.22/ It is a matter of 


167 The remainder of the testimony of this witness included the follow- 
ing specific statements: (a) That Greensboro has the main office of the 
Director of Internal Revenue for North Carolina and Charlotte has a 
branch of the Richmond Federal Reserve Bank, (b) that Greensboro is 
headquarters for the Jefferson Standard Life Insurance Company, the 
largest in the south, which according to ''rumors" that existed "years 
ago"' Charlotte would like to attract, and that there are two other life 
insurance companies in Greensboro, (c) that DuPont, General Electric, 
and Westinghouse supply "all kinds of products" to the textile industry 
and have branch offices "at Danville, Virginia on down through Green- 
ville, South Carolina", including Charlotte and Greensboro, (d) that 
Greenville, South Carolina, is "very definitely" competitive with Greens- 
boro and is a textile community which (the witness presumed) has a branch 
office of the Jefferson Standard Life Insurance Company, (e) that Greens- 
boro is competitive with all the communities in the Southeast, including 
(footnote cont'd. on next page) 
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(footnote cont'd. ) 

Raleigh-Durham, but there is nothing special about the relationship 
with Raleigh-Durham, since it is not a textile economy, although it has 
a textile plant together with a tobacco industry and universities, and (f) 
that Greensboro is definitely competitive with Winston-Salem and fights 
fiercely for industry with Winston-Salem. 


17/ This witness, Romeo H. Guest, whose business includes assisting 
industrial corporations seeking locations for facilities in the southeast, 
testified to the importance of transportation in industrial cite selection, 
and cited an instance in which in his opinion, a corporation had estab- 
lished a major facility in Charlotte rather than Greensboro, chiefly be- 
cause of the superior air facilities at Charlotte. The witness also stated, 
however, that the corporation already had a small operation in Charlotte 
before it decided to establish its major facility at that point. Moreover, 
while the witness named various other cities to and from which the cor- 
poration had travel requirements for its personnel in and out of its major 
facility, these other cities did not include Columbus, Toledo, or Detroit. 
The witness declared that Greensboro would have had an even chance of 
obtaining the major facility in question had it not been for Charlotte's 
superior transportation, but he did not list the other criteria of the cor- 
poration for locating this facility to demonstrate that Greensboro would 
have met them as well as Charlotte, nor did he explain whether the cor- 
poration had considered and eliminated cities other than Charlotte and 
Greensboro in making its choice. Other than this single incident, the 
witness, although asked, cited no other instance or specific fact to show 
a special competitive relationship with Charlotte. 


[3653] 
general knowledge that cities seek to attract new industry and are to 


varying degrees in potential or actual competition with other cities hav- 


ing similar objectives. It is also well known that such potential competi- : 
tion is not confined to cities in the same or adjacent states but may be « 
intersectional in character. Greensboro's evidence is not persuasive 4 
that it has a particular competitive relationship with Charlotte of sufficient ’ 


scope and importance to transcend the ordinary type of latent competition 


which forms part of the background in the economic life of most cities. 





Greensboro's competitive aspirations are not a demonstration ofa 


18 / ; 


corresponding competitive relationship. —’ The Examiner's finding on 


this matter was correct. 


18/ We recognize that the aspirations of a city to outstrip neighboring 


or distant cities in future economic growth may motivate various actions 
‘(footnote cont'd on next page) 
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(footnote cont'd. ) 


which in turn may lead to an increased need for service and the ability 
to support it. Nevertheless, the Board's inquiry in route proceedings 
has been traditionally, and we believe properly, directed toward evi- 
dence of the need for present and future service and of the extent of its 
probable use, rather than toward civic aspirations or rivalries as such. 
The reasons for this practice are clear. Under Section 2 of the Act, our 
objectives must be to develop a national air transportation system, in 
which service authorizations at particular places must be consistent with 
the fostering of an air transportation system designed in the interest of 
the public as a whole. The furtherance in particular cases of this over- 
all objective is entirely consistent with the consideration regularly given 
to evidence of local needs and probable use of service, but such objec- 
tive would be prejudiced to the extent that account were taken of local 
ambitions which had not manifested themselves in substantial evidence 
of need for or probable use of service. The difficulty of making an 
accurate estimate of the scope, force and possible effects of asserted 
local aspirations would mean that service authorizations issued for such 
reasons would be predicated largely upon speculation and uncertainty. 
More important, to accord independent weight to local desires fora 
proposed service, apart from proof as to need for and probable use of 
such service, would be to embark on a policy that would inevitably intro- 
duce dislocations and inefficiency of a potentially serious nature into the 
national air transportation system and would thus be adverse to the public 
interest. Therefore, while intercity competition may often be a signi- 
ficant factor in creating a local need which requires service, and may 
even at times be evidence of such a need, we do not believe that compe- 
titive rivalry as such would constitute per se an element of public con- 
venience and necessity. 


[3654] 

Greensboro's contention that splitting Eastern's route at Charlotte 
will have a substantial adverse effect upon Greensboro in its alleged 
economic rivalry with Charlotte also suffers from a deficiency of factual 
Support. The record shows Greensboro would have received only one 
round trip daily to Columbus and Toledo under Eastern's original pro- 
posal, while Charlotte would have received three such trips to Columbus, 
including one by Constellation, and two to Toledo. Thus, even had 
Eastern's application been granted in full as Greensboro sought, Char- 
lotte would have fared far better than Greensboro with respect to the 


, A : 19 
services in auestion. 
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Piedmont originally offered Greensboro two round trips a day to 
Columbus, where adequate connections for Toledo are available. Although 
Piedmont's new service, provided under exemption authority, is obviously 
preferred by the great majority of passengers between Greensboro and 


Columbus over the two-carrier services which otherwise must be used 


between these wotats, <2" it 


19/ It is recognized that services proposed by an applicant are subject 
to increase or decrease, and the Examiner properly noted that this 
applies to Eastern's proposed services (I. D. mimeo p. 32). But if the 
Board were to split Eastern's route at Greensboro, it is unlikely on 
this record that Eastern would operate as high a frequency of Columbus 
and Toledo service at Greensboro as at Charlotte. 

20/ In the September 1955 and March 1956 survey periods Piedmont 
carried over 80 percent of the Gregnsboro-Columbus traffic, whereas 
between March 1952 and March 1955 Piedmont had participated in the 
carriage of 45 percent of such traffic. This pronounced swing toward 
acceptance of Piedmont's new Service is a convincing answer to Greens- 
boro’s contentions to the effect that the Board's decision has not im- 

_ proved Greensboro's service to Columbus. The comparison in Greens- 

- boro's exceptions between pre-existing service and Piedmont's Columbus 
service is unconvincing. This comparison is made solely in terms of 
elapsed time, gives no weight to the fact that the previous service was 
two-carrier, two-plane service, and ignores substantial fare savings. 
Northbound, Greensboro compares a Piedmont flight with flights involv- 
ing the uncertainty of a 15 minute interline connection at Washington; 
southbound Greensboro compares a two-carrier service via Pittsburgh 
with Piedmont service involving an on-line connection at Winston-Salem, 
despite Greensboro's position that the latter point and Greensboro are a 
single area for air transportation, yet even on Greensboro's comparison 
the net difference in elapsed times for a round trip, involving over 3 1/2 
hours in each direction, is one minute. 


[3655 | 
nevertheless has not been well patronized. 22/ While it is true that the 
single daily round trip proposed by Eastern was a nonstop flight in 
Martins compared with Piedmont's multistop DC-3 service, it is also 
true that Piedmont in the long run is in a potentially better position than 
Eastern to tailor the frequency, timing and other features of its services 


to meet the needs of Greensboro traffic; and Piedmont as a local service 


carrier will have a greater incentive than Eastern to experiment with a 
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view to cultivating a higher level of traffic at Greensboro than has thus 
far been generated. Under these circumstances it is unlikely that the 
Board's action in splitting Eastern's route at Charlotte involves a sub- 
stantial adverse effect on Greensboro, either in its alleged competitive 
relationship with Charlotte or in any other sense. That this finding is 
correct is confirmed by the fact (which seems especially striking in 

view of Greensboro's position in this case) that less than one half of one 
percent of Greensboro's traffic is exchanged with Columbus and less than 


227 


one quarter of one percent is exchanged with Toledo.—’ This almost 
trivial proportion of Greensboro's overall traffic which moves in these 
markets, taken in conjunction with the Board's grant of authority to Pied- 
mont to provide single-carrier and single-plane service to Columbus, 
makes it clear that the absence of Board authority for Eastern to provide 
the added feature of nonstop and one-stop services in these markets has 
no substantial adverse effect on Greensboro. In view of the above, it is 


apparent that any injury to Greensboro's position vis-a-vis 


21/ See Initial Decision (mimeo. p.17) setting forth Piedmont's monthly 
load factors in the fall of 1955 ranging under 10 percent on departure and 
20 percent on arrival at Greensboro. 

22/ Airline Traffic Surveys, September 1955 and March 1956. Prior to 
these survey periods, Piedmont had already placed in operation its new 
service to Columbus. 
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Charlotte fairly attributable to the Board's decision herein is so limited 


as to be of no practical consequenwe, 22" 
VI 
We believe all the foregoing makes it clear that Greensboro's 


claim of discrimination is fundamentally defective in every major respect. 
But even were we to assume that our action did involve discrimination 
against Greensboro, the record would nevertheless impel us to reaffirm 
it. For, to confine ourselves to the role of an umpire between two cities 


and reach our decision solely by weighing the comparative merits of their 
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claims or equities would reflect a narrow and incorrect view of our 


o 


statutory function, disregarding that part of the national public interest 
which these rival parties may not represent. This is certainly true in 
route proceedings, where the geographic situation of a point and the 
manner in which it may feasibly be served as a part of the system opera- 
tions developed by a particular carrier must always be considered in 


relation to the Congressional 


23 / Greensboro also contends that our original decision herein injured 

it by giving Charlotte two routes to Detroit while Greensboro has only one. 
Actually, Eastern is authorized to give Greensboro service to Detroit in 

all respects equal in quality and quantity to the Detroit Service given 

Charlotte. It is true that, under our decision splitting the route at Char- 

lotte, Eastern will increase its service between Charlotte and Detroit, 

in part because of the additional traffic support that Eastern will obtain - 
through serving Columbus and Toledo on its Detroit flights. However, 

even if the route were split at Greensboro, there is considerable doubt 

that Eastern would substantially increase its Greensboro-Detroit serv- 

ice, since as noted in the text there is little apparent traffic support in 

the Greensboro-Columbus and Greensboro-Toledo markets. While 

Eastern originally proposed one Detroit-Greensboro round trip a day 

over the new route, any net increase in Greensboro-Detroit service 

would depend upon continuation of Greensboro's present Detroit service. . 
The aggregate Detroit service which Eastern gives Greensboro is at 
least in part a reflection of the volume of Greensboro-Detroit traffic, and 


there is nothing to show that such traffic would be substantially increased i 
by making it possible for Eastern to route its Greensboro-Detroit flights * 
via Columbus and Toledo. In any event, the possible advantage to Greens- . 


boro of a second routing to Detroit is not a matter of sufficimt weight to 
override the many considerations set forth in our original decision and 
in this opinion justifying the splitting of Eastern's route at Charlotte. ~ 


[3657 | 
objective of developing a sound national air transportation system". As 
a part of such a national air transportation system, the Board has certi- 
ficated a number of local service air carriers, including Piedmont, whose 
primary function, expressly recognized in their certificates, is to serve 
the public interest in the development of short-haul air transportation, . 
as distinguished from trunkline air services. The performance of this 


function has heretofore involved substantial federal mail pay subsidy, and 


reese 
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one of the Board's important policies is to facilitate the progress of the 
local service carriers toward economic self-sufficiency so as to reduce 
and finally eliminate their dependence on such subsidy. Closely related 
to the progress of these carriers toward economic self-sufficiency is the 
growth of their ability to provide more and better local service to and 
from the cities in the areas served by their routes. These considerations 
are significant factors in the resolution of a proceeding such as the 
present one. 

In its original decision herein, the Board found that the difference 
in the results to Piedmont between the Eastern routings as proposed by 
that carrier and as prescribed by the Board would be about $125, 000 a 
year. Greensboro conceded in its statement prior to the rehearing that 
"this 
24/ The simplest type of illustration of these considerations would be 
the rival claims of two cities each seeking to be placed on an established 
route and both possessing the same traffic potentials to other points al- 
ready served. If one city's location is such as to be almost directly under 
the established line of flight while service to the other would involve 
many miles of circuity, with added cost to the carrier and delay to through 
traffic, it is quite possible that only authorization of service at the first 


city would be warranted, at least in the absence of special considerations, 
such as unusual isolation, pertaining to the second city. 


[3658] 
reason may be cogent for points north of Greensboro-High Point", but 
declared that only $18, 029.82 of possible diversion would be suffered by 
Piedmont at Greensboro if Eastern's route were split at that point in- 
stead of at Charlotte, and argued that such a sum does not justify the 
action taken by the Board. The $18, 029 estimate was based on 1952 traffic 
levels; the Examiner has found on the reopened record that, based on 
1955 traffic, the diversion from Piedmont would be $65, 420. Greensboro 
attacks this finding because it rests on the assumption that Piedmont 
serves Columbus and Parkersburg-Marietta, as authorized by our ori- 


ginal decision herein. Greensboro points instead to an estim te of $26, 902, 
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which assumes that Piedmont's route is not extended to Columbus. 

The answer to Greensboro's contentions on diversion is twofold. 
First, diversion from Piedmont to the extent of $26,902, with a corres- 
ponding increase in subsidy need, would not in our judgment be warranted 
in view of the minimum advantages to Greensboro, the inconvenience to 
through passengers on Eastern, 2’ and the Board's policy to encourage 
local service carrier progress toward self-sufficiency as discussed 


shoves ee Second, we cannot reject 


25/ Greensboro has excepted to the Examiner's apparent conclusion 
that all Eastern. flights between Detroit, Toledo, and Columbus on the one 
hand, and Charlotte and points south on the other would have to stop at 
Greensboro, thereby inconveniencing approximately 30, 000 through pas- 
sengers a year. While it may be unlikely that all of these through pas- 
sengers would be thus inconvenienced if Eastern's route were split at 
Greensboro, the stop at Greensboro would so affect approximately 10, 000 
of them at a minimum. This is a substantial volume of passengers whose 
interests are an independent factor which weighs materially against find- 
ing that public convenience and necessity require the Greensboro split. 


26/ _ As to this policy, it should be noted that the increase in subsidy 
need here involved would not occur in the familiar context of route develop- 
ment for the local service carrier. In the ordinary local service route 
case, the anticipated increase in subsidy is attributable to losses during 
an initial year's operation on an experimental route extension, and such 
initial losses must be weighed against possible long-run gains in the car- 
rier's traffic and system development in the light of the Board's pro- 
motional functions. In contrast, the subsidy increase here involved would 
occur as a reSult of subjecting the local carrier to trunkline competition, 
with no substantial prospect of ultimate benefit to the local carrier's 
economic development. 
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the $65, 420 diversion forecast referred to above merely because it 
assumes Piedmont would continue to serve Columbus as originally au- 
thorized herein. It is apparent from the record as a whole that Greens- 
boro was only one of a number ofcities for which Piedmont offered im- 
proved service benefits. Moreover, if Piedmont were not extended to 
Columbus as originally authorized, the undisputed need for Charleston- 
Columbus service previously found herein would require Eastern's certi- 


fication between those points, and the Board would therefore be impelled 
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to grant Eastern's original application in full. This would mean, as found 
in our original opinion herein, an $80, 000 subsidy need increase for Pied- 
mont by reason of diversion of its traffic by Eastern. The volume of Pied- 


mont traffic which would be diverted under these circumstances would be 


much greater today.2// Accordingly, Greensboro's attack on the $65, 420 


diversion forecast is unpersuaSive. 


We have considered the remaining contentions of Greensboro in 


28 / 


support of its exeptions and find they should not alter our decision. — 


27 / The original finding on this score was based on 1952 traffic levels. 
Piedmont's Form 41 Reports show an average annual growth of well over 
10 percent since that time. 

28/ Greensboro has appended to its brief to the Board fifty-one requested 
findings of fact. The Board's Rules of Practice in Economic Proceedings 
provide in Rule 26 for the submission of requested findings of fact to an 
Examiner rather than to the Board (except in cases where the record is 
certified by the Examiner to the Board without an Initial Decision). The 
only explanation offered by Greensboro for its failure to adhere to the 
prescribed procedure is a reference to the statement of the court that 

the Board should make appropriate findings of fact as required by the 
court's decision. The court's statement would not appear to relieve 
Greensboro from compliance with the Board's Rules of Practice. Neverthe- 
less, the Board has considered Greensboro's requests as a part of its 
brief reflecting Greensboro's views of what the record shows. The present 
Opinion, together with the attached appendix, contains the Board's findings 
of fact in response to the court's decision, and these findings will not be 
separately restated in terms of Greensboro's requests. 


[3660] 
In conclusion, several additional comments are pertinent here. 
The result we have reached in the case of Greensboro, and the manner of 
reaching it, do not differ materially from the Board's decisions in nu- 
merous route proceedings where cities have pressed claims for service 
authorizations. In such cases a very common type of contention made in 
support of a proposed service at a particular city is that services of the 
same type or extent are available at comparable cities. Whether or not a 
contention of this type employs the term "discrimination", its underlying 


premise is that cities which are on a par as regards their need for and 
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probable utilization of a given kind of service should receive equivalent 
treatment in authorizing such service. Contentions of this nature, when 
pertinent to the issues and properly supported by the facts of record, 

are never lacking in some degree of cogency. Even if such contentions 

are not urged by the parties, the Board itself will pass upon questions 
affecting air services at particular places in the light of, among other 
things, the kinds of air services typically available at other similar 
places. Such comparisons reflect a basic rule of fair play, that those 
with equivalent claims should so far as practicable be treated equally. 22/ 
But, in arriving at its ultimate decision on new route proposals, the Board 
must evaluate all the traditional elements of public convenience and neces- 
sity, such as public need for the service, 

29 A recent and somewhat striking illustration of these principles was 
afforded in 1955, in connection with the Board's issuance of permanent 
certificates to local service air carriers, where the Board in all such 
cases adopted a formula specifying at least 5 enplaned passengers a day 
as a guide in determining whether cities served as intermediate points 

on local service routes generated sufficient traffic to warrant permanent 
authorization under the proviso in Section 401(e)(3) of the Act. In most 
route proceeaings, however, the creation and observance of such a rigid 
and obviously uniform mathematical formula have not been undertaken, in 
view of the frequent complexity of the issues in such cases and the changes 
which take place from time to time in the development of the national air 


transportation system, with corresponding need for readjustment in the 
application of the Board's policies with respect thereto. 
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potential traffic, benefits involved, cost of operation, commercial re- 
venues, subsidy requirements, diversion, etc. 

The fact that some of these elements of public convenience and 
necessity may form a part of a city's claim for a particular service 
should not obscure the fact that the other elements may be obstacles to 
such a Claim, as for instance where a proposed service would not inte- 
grate efficiently into a carrier's system operations because of such prob- 
lems as utilization and routing of equipment, traffic imbalances, airport 


limitations, competitive conditions, etc. The Board has often rejected 





a er yer eee, 
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claims for services equivalent to those received by other cities com- 
parably situated, as well as granted authority for services not enjoyed 

by other cities able to present similar claims, for reasons of public 
convenience and necessity pertaining to the rendition rather than the en- 
joyment of the service involved. To concentrate exclusively upon the 
attainment of equal authorizations for cities with equal claims for services 
and thereby overlook other considerations which might at times lead toa 
different result would be to disregard the policies laid down for us in Sec- 
tion 2 of the Act. Moreover, since all decisions upon service at parti- 
cular points directly or indirectly affect the national air transportation 
system serving the public at large, the cumulative effect of a course of 
decision predicated solely upon the comparison of local claims would be 


inconsistent with the fostering of sound 


[3662 ] 
economic conditions in the national air transportation system, an objec- 
tive which must also be considered as an element of public convenience 
and necessity under Section 2 of the Act. 

Thus the absence in our original decision of express findings dis- 
cussing Greensboro's claim of discrimination was not based on an un- 
willingness to consider contentions comparing the circumstances and 
services of one city with those of another, but rather reflected our judg- 
ment that the particular claim presented by Greensboro, measured against 
the facts of record and the alternatives before us in this proceeding, lacked 
sufficient substance to present a material issue, and that therefore the 
Board's ultimate findings and ruling represented an adequate disposition 
of such claim. The reopened record discloses no recent change of cir- 


cumStances or other facts of sufficient substance to warrant a different 


ditenmination 2" And, the basis of the Board's judgment has QS been 


made more explicit in response to the mandate of the Court. 


An appropriate order will be entered. 
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Durfee, Chairman, Gurney, Vice Chairman, Denny, Minetti and 


Hector, Members of the Board, concurred in the above opinion. 


30/ No change is required in the formal findings which accompanied 


our original decision herein, Order No. E-8896 of January 17, 1955, 
pp.12-13, and such findings are accordingly reaffirmed. 


o 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are: 

1. After the Board split an airline route at a point sont of 
the area under consideration, and this Court returned the case to the 
Board to decide the issue of discrimination on the same or reopened 
record, may the Board lawfully restrict the issues to splitting the 
route at predetermined southern points, to the exclusion of other 
southern points? , 

2. In a case involving the issue of discrimination, may the 
Board properly use as the basis for its decision the same basis it uses 
to determine if new routes are required by the public convenience and 
necessity, or must it give full consideration to the other available 


methods of eliminating discrimination? 


3. Do the community of interest and traffic figures, properly 


interpreted, constitute substantial evidence to support the Board's 


finding of comparative need for service? 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 382 


GREENSBORO-HIGH POINT AIRPORT AUTHORITY, 
Petitioner, 
Vv. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


On Petition for Review of An Order 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


By virtue of Section 1006 of the Civil Aeronautics Act of 1938, 


as amended, 2/ 49 U.S.C.A. Section 646 et seq., 52 Stat. 1024, and 


Section 10 of the Administrative Procedure Act, 5 U.S.C.A. 1009, 60 


1/ Hereinafter called "the Civil Aeronautics Act." 





Stat. 243, this Court is asked to review and set aside an order of the 
Civil Aeronautics Board, 2/ (Tr. 3635) which order has an adverse 
affect upon the existing airline route pattern at Greensboro-High Point. 

The petition for review of said order was filed in this Court on 
March 17, 1958. 


STATEMENT OF THE CASE 

This is the second time this case has been before this Court. 
On the first appeal, the case was remanded for further action, and 
because of subsequent errors committed by the Board, further review 
is requested. A brief history of the entire proceeding will clarify the 
issues raised on this appeal. 

The petitioner, Greensboro-High Point Airport Authority, owns 
and operates the Greensboro-High Point Airport. Its business includes 
developing aviation in the County of Guilford, N. C., serving the public 
interest, convenience and necessity and promoting safe and efficient 
air navigation, transportation, and commerce. 

Greensboro-High Point is served by Eastern Air Lines?/ on 
route 6, by Piedmont Aviation’ on route 87, and by other carriers on 
other routes. Pertinent portions of the routes serving Greensboro- 


High Point are shown on the following page of this brief. 


2/ Hereinafter sometimes called "the Board." 
3/ Hereinafter called "Eastern." 
4/ Hereinafter called "Piedmont." 


PERTINENT PORTIONS OF 
EASTERN AIR LINES ROUTE 6 


Detroit 


Bastern’s Route 6 at tine of heering. 


ecccccccccces Route applied for by Restern. 








This case has its genesis in an investigation instituted by the 


Civil Aeronautics Board on September 23, 1953: 


"to determine whether the public convenience and neces- 
sity require air transport service between Charleston, 
W. Va., and Columbus, Ohio and whether the certificate ” 
of public convenience and necessity held by Eastern 
for its route No. 6 and/or the certificate of public con- 
venience and necessity held by Piedmont for its route 
No. 87 should be amended to authorize such service..." 
(Tr. 1) 


Eastern had filed an application with the Board to add Columbus, 
Ohio, and Toledo, Ohio, to its route 6 between the existing points of 
Charleston, W. Va., and Detroit, Mich. Piedmont had filed an appli- 
cation to extend its route from Charleston, W. Va., to Columbus, Ohio, 
via the joint stop Parkersburg, W. Va.--Marietta, Ohio. These two 
applications and the investigation were consolidated into one proceed- 
ing. 5/ 
Then the Board gave notice of hearing to determine whether the . 
routes north of Charleston should be amended. (Tr. 191) Sucha 
proceeding could not affect the relative interests of cities like Greensboro- 


High Point, which lies south of Charleston; and, indeed, cities lying south 


5/ Also consolidated was the application of Lake Central Airlines, Inc., 
which is not pertinent to this proceeding. 





of Charleston were denied leave to intervene. Instead of following the 


notice of hearing, the examiner in his initial decision found that the 


public convenience and necessity required amendment of Eastern's 


route No. 6 so as to authorize service from Charlotte, North Carolina, 
to Columbus, Toledo, and Detroit. The effect of this was to split 
Eastern's route No. 6 at Charlotte, which is south of Greensboro-High 
Point, and, of course, far south of Charleston, West Virginia. As 
Judge Miller said, on the first appeal, "The harmful effect on Greens- 
boro-High Point is apparent. " : 

At this stage of the case, petitioner intervened in the proceed- 
ing before the Board. The Board adopted the examiner's conclusion, 
splitting Eastern's route at a point south of Greensboro-High Point. 
Petitioner then sought review of the adverse order in this Chart. 

This Court vacated the order of the Board, directed the Board 
to make appropriate findings on the present or a reopened record, and 
remanded the cause for further proceedings not inconsistent with the 
Court's opinion. Greensboro-High Point Airport A. v.. Civil Aeronautics 
Bd., 1956, 97 U.S. App. D.C., 358; 231 F. 2d 517. 

About six months after the Court's decision, the Board, Member 
Adams dissenting, decided to reopen the record and did so by an order 
which directed: 


"1. That the above-entitled proceeding be and it is. 
hereby reopened for further hearing on the claim 








of discrimination against Greensboro-High Point 
in comparison to Charlotte. 


"2. That the additional proceedings prescribed by 
paragraph '1' above be conducted on an expedited 
basis." (Tr. 2984) 


A prehearing conference was held before an examiner. At the 


conference, petitioner submitted the following issues as the issues in 


the reopened proceeding before the Board: 


was: 


1) Is there, as a result of this proceeding, a dis- 
crimination against Greensboro-High Point and 
the Greensboro-High Point/Winston-Salem area? 


(2) If so, should the Board take action to remove 
the discrimination? 


(3) If so, what action should the Board take?" 
(Tr. 2995) 


The examiner rejected these issues and held that the only issue 


"Does the ‘claim of discrimination’ of Greensboro re- 
quire the amendment of Eastern's route No. 6 to 
establish an alternate segment beyond the intermediate 
point Greensboro, or a point north thereof, rather 
than beyond Charlotte to the terminal point Detroit via 
the intermediate points Columbus and Toledo, Ohio?" 
(Tr. 3002) 


Although petitioner sought to appeal this ruling to the Board, 


leave to appeal was denied, and the case went to hearing before the 


examiner. Petitioner called witnesses and presented evidence, as 


did Piedmont, Eastern, Charlotte, and the Bureau of Air Operations.— 8/ 


The evidence was limited to the single issue as stated by the 
examiner at the prehearing conference. The examiner issued an initial 
decision in which he found that "the public convenience and necessity 
require" that Eastern’s route No. 6 be split at Charlotte, as the Board 
had originally held, and that such a split did not constitute an "undue 
discrimination" against Greensboro-High Point or in favor of Charlotte. 
(Tr. 3523) : 

Petitioner took timely exception to the initial dadteiee: filed its 
brief and requested findings of fact, and presented oral argument. The 
Board issued its opinion and order reaffirming its former decision. 


(Tr. 3635) This is the order under review. 


RELEVANT STATUTES 
The pertinent provisions of the Civil Aeronautics Act and the 
Administrative Procedure Act, to which references are made are set 
forth in the appendix to this brief, or quoted in the appropriate place in 


the text. 


6/ The Bureau of Air Operations, a bureau within the Board, fre- 
quently participates in new route cases and is represented by its 
attorney who is known as "Bureau Counsel. "' 








STATEMENT OF POINTS 


1. The Board erred in limiting the issues to the question of 
splitting Eastern's route at a point north of Charlotte. 

2. The Board erred in deciding the case on a different and un- 
tried issue and compounded its error by adopting the wrong basis for 
its decision. 

3. The Board's findings with respect to comparative need for 


service are not supported by substantial evidence. 


SUMMARY OF ARGUMENT 

When the case was remanded to the Board, the Board refused to 
consider the case within the scope of the original notice of hearing that 
Eastern's route would be split at Charleston, W. Va., or a point north. 
Assuming this could be done, the next question would be the split of the 
route at a point south, in order to remove the discrimination. However, 
the Board likewise refused to consider the question of splitting the 
route at any point south of Charlotte, N.C. The Board thus drew an 
arbitrary southern boundary which evaded the mandate of this Court. 
When the Board restricted the issues it thereby denied petitioner the 
right, in the reopened hearing, to a new trial without restriction or 
limitation. This arbitrary action prejudiced petitioner. 


The Board evaded the mandate of this Court. The Court directed 


the Board to decide the issue of discrimination. The Board had 





originally refused to consider the issue raised by petitioner, and now it 
decides the case on an issue which was never raised. Therefore, it has 
not followed the mandate and, in fact, has never considered the issue 
originally raised. Instead of deciding the issue of discrimination, and 
what should be done to remove the discrimination, the Board has merely 
considered whether a new route is required. This approach to the case 
was contrary to this Court's decision, and contrary to established 
principles of law. 

In deciding the extraneous issue of "need for aeerice®, the 
Board relied upon insufficient and unsubstantial evidence to a its 
conclusions, and the case must be reversed because the Board's find- 


ings are unsupported by the evidence. 


ARGUMENT 
I. THE BOARD DENIED PETITIONER A 
FAIR HEARING BECAUSE IT REDUCED | 
THE SCOPE OF THE CASE AND ITS 
ISSUES AFTER REMAND. 
A. The Board failed to follow the directions of the Court. 

In its opinion remanding the case to the Board, this Court 
directed the Board to make appropriate findings and added, "In its dis- 
cretion [the Board] may do this on the present record, or permit addi- 
4/ 


tional testimony and argument. " 


7/ All emphasis in quoted matter in this brief is supplied, unless 
otherwise noted. 





10 ; 


When the Court used this language, it was obviously a direction 


to the Board to make findings in the same case, with the same issues 

as were before the Court. This the Board did not do. Instead of follow- 
ing the Court's directions, the Board immediately changed the issues in 
the case. 

Originally, the case involved the amendment of Eastern's route 
north of Charleston, W. Va., and this was all the notice of hearing 
called for. (Tr. 191) In its first decision, the Board went beyond the 
notice of hearing and decided to split Eastern's route at a point south of 
Charleston, W. Va. This decision was reversed. - Consequently, the 
Board was faced with deciding the case within the framework of the 
original notice of hearing which limited alteration of the route to 
Charleston and points ene! However, the Court's opinion could be 
construed as permitting the Board to alter the route at any point south 
of Charleston, W. Va., as well as a point north thereof. Petitioner so 
construed the Court's opinion. The Board, however, held that it would 
not consider the question of splitting the route at any point south of 
Charleston, W. Va., but would consider only whether the route should 


be split at Greensboro or a point north thereof. 


8/ This would not have been contrary to the majority opinion and would 
have been in conformity with Judge Miller's concurring and dis- 
senting opinion. 
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When it departed from its original notice of hearing, the Board 


entered upon its trouble. By the Board's decision to split the route at 
a point south of Charleston, W. Va., i.e., Charlotte, petitioner was 
adversely affected. Upon the remand, however, petitioner ought it 
would be able to show to the Board that a fair decision could be made by 
splitting the route at a southern point as well as at a northern point. 
This right was denied. : 

When the Board decided to depart from the notice of hearing, 
there was no southern boundary to the case. If there were to be no 
adherence to the notice of hearing, the Board could have split the route 
anywhere south of Charleston, W. Va. After remand, however, the 
Board arbitrarily and capriciously fixed a southern boundary at Greens- 
boro, thereby changing the entire structure of the case. 

Petitioner received Procrustean treatment of the worst sort. 
Before petitioner was allowed to intervene, the Board stretched the case 
to a point south of Greensboro; after petitioner was allowed to intervene, 
the Board lopped the case off at the arbitrary point of Greéndbord ora 
point north. In so doing, the Board violated the mandate of this Court. 

If a district court had acted in this fashion, it would have been 
contrary to established principles. In judicial proceedings "the reversal 


of the judgment entitled the parties to a new trial of the action without 


restriction or limitation." Dlinois Power & Light Corporation v. Hurley, 





8th Cir., 1931, 49 F. 2d 681, cert. denied, 284 U.S. 637. A lower 
court cannot place restrictions on the parties when the higher court did 
not purport to do so in its mandate or opinion. Re Sandford Fork & 
Tool Co., 1895, 160 U.S. 247. 

Madden Furniture v. Metropolitan Life Ins. Co., 5 Cir., 1942, 
127 F. 2d 837, presents a somewhat analogous situation. There, the 
Circuit Court of Appeals remanded a cause to the district court. The 
appellants desired to submit evidence "not heard before which might 
produce a different result”, but the district court refused to hear the 
evidence. The Circuit Court of Appeals held this to be error, saying 
the case was open for new and additional evidence. The application of 
the cited decision to the instant case would have required the Board to 
hear evidence with respect to the result which could be obtained by 
splitting Eastern's route south of Charlotte, and the Board erred in 
refusing to hear such evidence. 

The rule under which administrative agencies must follow the 
mandate of this: Court is not always exactly like the rule applying to the 
district courts, because the courts do not exercise the same degree of 
administrative oversight. Federal C. C. v. Pottsville Broadcasting Co. , 
1940, 309 U.S. 134. However, it is well established that the Court's 


mandate must be followed by the administrative agency. Ford Motor Co. 


v. National Labor Rel. Bd., 1939, 305 U.S. 364. As Vom Baur says, 
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"The administrative agency is bound to follow the purpose 

of the remand, and if it should fail to do so, the reviewing 

court may vacate the remand order and make such dis- 

position of the suit for judicial review as may be just." 9/ 

The purpose of the remand in the instant case was to decide an 
issue on the "same or reopened record.'"' The Board decided to reopen 
the record to hear evidence, but it then limited the evidence to a 
southern boundary which had not previously existed. By drawing this 
line, the Board failed to decide the issue on the same or reopened record, 
but decided the issue on a lesser record. The obvious purpose of this 
Court in permitting the Board to reach a decision on a reopened record 
was to make sure that all parties received a fair hearing which satisfied 
the demands of due process. Instead of granting such a hearing, the 
Board created an artificial barrier which would not have existed on the 
"same" record, and, therefore, could not properly be used to limit the 
evidence submitted for a "reopened" record. In summary, when the 
Board drew a southern boundary line for the "reopened" record, it re- 
duced the scope of the case to less than it would have been on the "same" 


record. Such action was a complete misconstruction of the mandate, 


and requires correction by the Court. 


9/ Federal Administrative Law, Callaghan and Company, p. 756. 
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B. When the Board drew an arbitrary southern boundary, 
it prejudiced petitioner. 


There is only one reason for splitting Eastern's route at all, and 
that reason is to protect Piedmont. Piedmont's route runs in an east- 
west direction from points on the eastern coast of North Carolina to 
Charleston, W. Va. Piedmont carries passengers who use Piedmont's 
route for a part of a journey to Columbus, Toledo, and Detroit. If 
Eastern's route were extended from Charleston, W. Va. to Columbus, 
Toledo, and Detroit, some of the passengers using Piedmont's.route 
could travel more directly by using the new Eastern route. For example, 
Piedmont's route extends from Roanoke to Cincinnati via Charleston. A 
Roanoke-Columbus passenger travelled on Piedmont's route past 
Charleston to Cincinnati, and transferred there for Columbus. [If East- 
ern were allowed to operate between Charleston and Columbus, then the 
passenger would transfer at Charleston, and Piedmont would stand to 
lose the revenue it formerly obtained by carrying the passenger from 
Charleston to Cincinnati. There were some 69 combinations of cities 
where Piedmont claimed it would lose some traffic. Piedmont's routes 
funnel into six points which are common points on Eastern's system: 
‘Charlotte, Greensboro, Winston-Salem, Danville, Roanoke and Charles- 
ton. If Eastern's route were extended from Charleston, then Piedmont 
might lose traffic at each of the common points. At each point south of 


Charleston, the traffic lost to Piedmont would be somewhat less because 


i dle 
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Piedmont would hold the traffic at the northern points. If the route were 
split south of Charlotte, no traffic would be lost to Piedmont. Hence, 
Piedmont's loss would be greater if the route were split at Roanoke than 

if the route were split further south at Greensboro. Similarly, Piedmont's 
loss would be greater, if the route were split at Greensboro than at 
Charlotte. A more southerly point, however, would gltminate the proba- 


bility of any loss to Piedmont. 


The significance of the arbitrary southern boundary is evidenced 


by the Board's discussion of the possible diversion of traffic from Pied- 
mont: "But even were we to assume that our action did involve discrimi- 
nation against Greensboro, the record would nevertheless impel us to re- 
affirm it." (Tr. 3656) The record to which the Board refers is that 
part showing possible diversion of traffic from Piedmont, gna the Board 
concluded that "diversion from Piedmont to the extent of $26, 902, with 
a corresponding increase in subsidy need, would not in our judgment be 
warranted...'' (Tr. 3658) Thus, the Board decided that a possible 
diversion of $26, 902 would "impel" it to discriminate against Greensboro, 
and the Board made this decision in a reopened case where it limited the 
issue to splitting Eastern's route at Greensboro or a point north thereof. 
The limitation of issues necessarily resulted in a case where 
$26, 902 or more would be subject to diversion and prevented the consid- 


eration of splitting the route at a point south where a lesser diversion 
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would result. If the Board had not arbitrarily limited the issues after 
remand, it would have had to consider the issue of splitting Eastern's 
route south of Charlotte which would have resulted in no discrimination 
and less diversion. But, petitioner was not allowed to present evidence 
and argument on this point, and the Board thereby deprived petitioner 
of fair hearing in the reopened case and prejudiced petitioner in its 
effort to remove the discrimination against Greensboro. 

II. THE BOARD COMPOUNDED ITS ERROR 


BY BASING ITS DECISION ON TWO 
ERRONEOUS CONCLUSIONS OF LAW. 


A. The Board erred in deciding the reopened case on the 
comparative "needs for service" because such issue 
was never raised in the reopened proceeding. 


When the Court remanded this case, it directed the Board to 
make findings on the charge of discrimination. The Board, however, 
approached the reopened record from a novel standpoint. In its opinion, 
the Board said: 

"What the Examiner did was to assess the difference 

between Greensboro's and Charlotte's needs for service - 

in part by comparing their economic importance - and he 

determined that the relatively unimportant difference in 

service fairly attributable to the complained-of split of 

Eastern's route was not disproportionate to the difference 

in need. We think this was a sound approach." (Tr. 3645) 

The comparison test on which the Board relied is not entitled to 
the weight the Board assigned to it. Petitioner contended before the 


Board that the correct rule is that one area, or place, may not receive 
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a preference to which it is not entitled by geographic location or other 
natural reason. 


To determine the difference in the rule used by the Board and 


the rule suggested by petitioner, it is necessary to advert to the issues 


and scope of the original hearing, and it is equally necessary 'to ascer- 
tain what this case does not include. 

This case does not now, and never did, involve the issue of the 
need for any new air service at either Charlotte or Greensboro. It is 
clear that in a proper case and upon proper evidence, the Board could 
find a need for Charlotte-Columbus-Toledo service and, in the same 
case, find no need for a similar service to Greensboro. 10/ | 

In the instant case, the Board held a hearing involving the area 
north of Charleston, West Virginia, and far north of Greensboro-High 
Point and Charlotte. Then the Board decided to step beyond the area 
and establish a service to Charlotte, by-passing Greensboro-High Point. 


Petitioner intervened, but not for the purpose of showing that service 


was needed between Greensboro-High Point and Columbus and Detroit. 


10/ This is what the Board did in the Southwest-Northeast Service Case, 
when it reversed its examiner and decidedthat Delta should serve 
Charlotte, but not Greensboro-High Point. In that case, however, 
the issues were clearly noticed, all interested parties were given 
an opportunity to present evidence with respect to their needs for 
service at the hearing and at the oral argument, and, even more 
importantly, the area involved in the case included both Greens- 
boro-High Point and Charlotte. The instant case, however, is a 
wholly different type of case. ' 
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Such an issue was not in the case; the petition for leave to intervene 
expressly stated that petitioner's intervention would "not unduly broaden 
the issues"; and the petition was based squarely on the issue of dis- 
crimination. (Tr. 2301) The order granting intervention recognizes 
that petitioner was allowed to intervene because of the issue of splitting 
Eastern's route, not to broaden the case to include the new, unnoticed, 
and untried issue of whether the public convenience and necessity re- 
quire service between either Greensboro-High Point or Charlotte and 
the northern points of Columbus, Toledo, and Detroit. 

The status of the case, therefore, and the issue before the 
Board, was whether the split of Eastern's route at a point south of the 
area being considered would result in a discrimination against Greens- 
boro-High Point. 

Lhe Board refused to answer this issue in the first hearing, and, 
after remand, still refuses to answer this issue within the framework 
of the case. Instead the Board says, 

"The result we have reached in the case of Greens- 


boro, and the manner of reaching it, do not differ ma- 
terially from the Board's decisions in numerous route 


proceedings where cities have pressed claims for service 
authorizations." (Tr. 3660) 


This frank statement by the Board-is a full and complete confes- 


sion of the manner in which the Board evaded the mandate of the Court. 
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Instead of considering the issue of discrimination, the Board 
decided the unnoticed and untried issue of whether the public conven- 
ience and necessity required service from Columbus,. Toledo, and 
Detroit by Eastern at Greensboro-High Point. | 

By adopting this approach, the Board unfairly placed petitioner 
in the following position: petitioner intervened on the issue of discrimi- 
nation; petitioner admitted that the old record did not contain sufficient 
evidence to prove that the public convenience and necessity required 
service from either Greensboro-High Point or Charlotte to Columbus, 
Toledo, and Detroit; a at the reopened hearing, petitioner was arbi- 
trarily limited to the single issue of whether the "claim of discrimina- 
tion" requires split of route 6 at a more northerly point, which issue 
does not include the wholly different issue of whether the public con- 
venience and necessity require a service between Greensboro-High 
Point and Columbus, Toledo, and Detroit; and then petitioner was told 
by the Board that the decision rests upon the issue "in this case, as in 
any route proceeding" of whether the public convenience and necessity 


require the establishment of air service between Greensboro-High Point 


and Columbus, Toledo, and Detroit. Petitioner was treated more 


11/ No appraisal of existing need was ever made by petitioner or 
anyone else, because no case was ever held involving that point. 
In a proper case where such an issue may be properly raised 
petitioner could demonstrate such a need. 
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unfairly in the second hearing than in the first. In the first hearing, the 
Board refused to consider petitioner's contention. In the second hear- 
ing, the Board decided the case on a different issue, thus continuing to 
refuse to consider petitioner's contention. 

The Board's action was novel, unusual, and unfair in that it had 
always limited petitioner's participation to the issue of discrimination 
which petitioner raised, and then decided the case on an entirely differ- 
ent approach and an entirely new and different issue. 

When the Court remanded the case, it did not direct the Board to 
reopen the record to receive evidence of the public convenience and / 
necessity for a new service at either Greensboro-High Point or Charlotte. 

The examiner did not include this as an issue, but this is the issue on 
which the Board decided the case. Had any intimation been given that 
the Board would decide an issue of whether the public convenience and 
necessity required air service between Greensboro-High Point and 
Columbus, Toledo, and Detroit, petitioner would have submitted evi- 
dence and argyment addressed te that issue, but not even a hint of such 
an issue was given in the course of the case. 
B. The Board adopted the wrong basis for its decision. 

In discussing the powers of the Interstate Commerce Commis- 

sion to prevent discrimination between places, the Supreme Court said, 


"From whatever standpoint the powers of the 
Interstate Commerce Commission may be viewed, they 


touch many interests, they may have great consequences. 
They are expected to be exercised in the coldest neutral- 


ity. The Commission was instituted to prevent discrimina- 
tion between persons and places. It would indeed be an 12/ 
abuse of its powers to exercise them 80 as to cause either. i 


The same language is applicable to the Civil Aeronautics Board 
in its regulation of air transportation. The Congress has expressly 
declared in Section 2(c) of the Civil Aeronautics Act that one purpose of 
the Act is: 

"The promotion of adequate, economical, and efficient 

service by air carriers at reasonable charges, with- 

out unjust discriminations, undue preferences or ad- 


vantages, or unfair or destructive competitive prac- 
tices." 


The powers of the Board, and the regulatory scheme of the Civil 


. Aeronautics Act include the prevention of discrimination between places. 
In other cases, the Board has not been unmindful of the problem of place 
discrimination. 

In a proceeding involving new routes from the United States to 
Asiatic points, the Board found, "The record shows that Seattle has been 
important as a gateway for the Oriental traffic. This has been partly due 
to the fact that under conditions of surface travel, Seattle has competed 
with the California points -- San Francisco and Los Angeles -- for 
Oriental traffic both from or to the area of the central and Atlantic 


12/ Interstate Commerce Com. v.- Chicago, R. L & P. R.. Co. , 1910, 
218 U.S. 88, 102. 





States." (The Pacific-Case, 1946, 7C.A.B. 209, 220-221.) The 
Board then established routes from Seattle as well as from California 
points. In that case, the issues included new routes to and from Seattle 
as well as California points. Yet, the Board considered the issue of 
place discrimination. 

In another proceeding, the Hawaiian Common Fares Case, 1949, 
10 C. A. B. 921, the Board noted that the places involved were "ina 
directly competitive relation with each other" and potential injury to the 
prejudiced places could reasonably be anticipated from the proposed 
fares. It, therefore, cancelled the fares which would have diverted 
tourist business from certain places to other places. 

While discrimination between places is not always so easily 
demonstrable as discrimination between shippers, the Civil Aeronautics 
Act does prohibit such discrimination, and the Board has recognized its 
obligation to prevent place discrimination. But, now the Board appears 
to be more interested in the welfare of the carrier than the welfare of 


the public. 


Reluctance to change an existing situation is no justification for 


discrimination. Neither is the desire to make a carrier's operation 
more profitable a ground for permitting a discrimination to exist. In 
one of the very early cases, the Interstate Commerce Commission 


said, 





"Of this it may be said, first, that,as between — 
different localities, it is no sound reason for discrimi- 
nating in favor of one as against another, that the 
purpose is to build up the favored locality as a trade | 
and has had its effect, the fact that large establish- | 
ments have thereby been encouraged is no reason why 
the injustice should be perpetuated." 13/ 
The application of this rule has become well established in 
14 
cases involving rail transportation. = 
In order to justify its second decision, the Board relies upon one 
sentence of the Court's opinion remanding the case, viz., "Administra- 
tive discrimination between localities may often be necessary, often be 
15/ | 
justified.'""” On that sentence the Board constructed its new thesis that 
a claim of discrimination from a city outside of the area under considera- 
tion for new air service should be treated as though the city were claiming 
that it needed a particular air service. It is not necessary for the pur- 
poses of this case to determine if administrative discrimination against 


a city may be justified under the Civil Aeronautics Act, or to distinguish 


13/ In re Louisville & Nashville R. R. Co., 11.C.C. 31, 85 (1887). 
Emphasis by the Commission. 


14/ See Union Pacific R. Co. v. United States, 313 U.S. 450 » (1941): 
Ayrshire Collieries Corp CollieriesCorp. v. United States, 335 U.S. 573 (1949). 


15/ Of course, the Court did not mean that the Board could allow an 
unjust discrimination contrary to the terms of the Civil Aeronautics 
Act. 





between "administrative and "unjust" discrimination. It is necessary, 
however, to ensure that the Board decides cases of discrimination in 

the proper frame of reference; otherwise cities will be denied the due 
process, the fair hearing, and the relief to which they are entitled under 
the law and the governing statutes. As Mr. Justice Frankfurter recently 


said, "The basis of an adjudication may be as important as the deci- 
16/ 


nwo 


sion. 
The proper frame of reference in the instant case is that equit- 
able existing relationships cannot be disturbed by actions taken in other 


cases. 


When the Board upset the existing relationships between North 


Carolina cities by splitting Eastern's routes at a point south of the area 
under consideration, it erred. When the case was then returned to the 
Board, and it decided the question of splitting the route on the basis of 
whether the public convenience and necessity required a new route 
between Greensboro-High Point and Columbus and Toledo, it com- 
pounded its original error. 

The Board said in its opinion, "In this case, as in any route 


proceeding under Section 401 of the Act, the Board has no power to 


16/ oly of Detroit v. Murray Corporation, 1958, U.S. , 2 
(dissent on petition for rehearing). ot i 
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amend a certificate unless the amendment is in accord with the require- 
ments of public convenience and necessity. "' (Tr. 3642) In the face of 
this statement, however, the Board did amend Eastern's certificate to 
serve between Charlotte and Columbus and Toledo, when such an issue 
was never raised and never tried. At no time has the Board made the 
necessary findings which show that the public convenience and necessity 
require service between Charlotte and these points. Yet, the Board 
Says that it will not act to remove discrimination unless it is shown that 
the public convenience and necessity require service between Greensboro- 
High Point and Columbus and Toledo. In short, the Board has refused to 
+% 
consider or e<ercise its powers to remove discrimination; it has only 
considered this case in the light of its power to establish new routes. 
III. THERE IS NO SUBSTANTIAL EVIDENCE TO 

SUPPORT THE BOARD'S FINDING THAT | 

CHARLOTTE HAS A STRONGER COMMUN- 

ITY OF INTEREST WITH COLUMBUS, 

TOLEDO, AND DETROIT, AND A GREATER 

NEED FOR AIR SERVICE TO THEM THAN 

HAS GREENSBORO-HIGH POINT. 

This point is presented through an excess of caution because the 


question of need for service does not exist in a discrimination case. 


Despite the fact that the issue of need for service was never tried 


in this case, the Board made findings that Charlotte has a greater need 


for service to Columbus, Toledo, and Detroit than Greensboro-High 


Point. The evidence relied upon by the Board to support its conclusion 
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in this case, the Board made findings that Charlotte has a greater need 


for service to Columbus, Toledo, and Detroit than Greensboro-High 


Point. The evidence relied upon by the Board to support its conclusion 





falls into two categories: "community of interest" data, and traffic 
data. 


A. "Community of interest" evidence does not support 
the Board's findings. 


The only reference to actual data showing community of interest 
(as distinguished from traffic data) is exhibit CMH-27, (Tr. 1156) which 
shows that on one day in March 1953, Charlotte exchanged 72 long- 
distance telephone calls with Columbus, Toledo, and Detroit compared 
with 42 exchanged by Greensboro. (Tr. 3640) This, of itself, is 
entitled to little weight, but it is the only evidence pointed to by the 
Board to support its conclusion, and the Board's opinion ignores the 
more recent evidence to the contrary. 


In an attempt to include evidence of community of interest, 


17/ 
bureau counsel called an expert witness who testified that 3 firms” 


located in Charlotte have branch offices in Columbus. (Tr. 3175) The 
"3" firms would appear to be divisions of the same company. To offset 
this testimony, petitioner called a witness who testified that 3 firms 
(Red Jacket Coal Company, Nationwide Insurance Company, and Big 
Bear Supermarket) are branch offices of firms located in Columbus. 
(Tr. 3180-81) 


17/ Farm Bureau Life Insurance Company, the Farm Bureau Mutual 
Auto Insurance Company, and the Farm Bureau Mutual Fire 
Insurance Company. 
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Bureau counsel's expert witness also testified that there are 
three firms in Toledo with branch offices in Chicago, (Tr. 3175) but 
petitioner's witness named three firms at Greensboro with the same 
relationship. (Tr. 3180) 

Thus, the Board relied upon a one-day telephone count, and 
ignored the other pertinent data to reach its conclusion that Charlotte 
has a stronger community of interest with Columbus and Toledo than 
has Greensboro-High Point. It should be noted that this issue was never 
tried, and it is therefore not surprising that there is no substantial 


evidence. 


B. Traffic evidence does not support the Board's 
findings. 


The principal reason advanced for the Board's conclusion that 
Charlotte has the stronger community of interest is the traffic flow 
data. The record contains evidence of the number of air passengers 


travelling between the points involved during certain periods in Septem- 


ber and March. However, this evidence does not support the Board's 


finding. 

Before the Board split Eastern's route at Charlotte, Charlotte 
and Greensboro-High Point enjoyed similar service to Columbus and 
Toledo. After the split, the service at Charlotte was immeasurably 
improved by one-stop and nonstop schedules, as well as by a greater 


frequency of schedules. When this Court reversed the Board, the 





Board, by exemption, permitted Eastern to continue to fly the route 
awarded to it in the original decision. Then, when the Board consid- 
ered the traffic data, the Board considered the most recent data and 
found that Charlotte exchanged more air passengers with Columbus and 
Toledo than did Greensboro-High Point. This is the evidence on which 
the Board decided that Charlotte has the greater need for air service. 
Of course, Charlotte would generate more air passengers over an im- 
proved service than would Greensboro-High Point with its far inferior 
air service. 

When petitioner attacked the traffic figures, the Board said, 
"We recognize that the traffic figures are to some extent subject to 
conflicting interpretations. But even before Eastern's change in serv- 
ice is alleged to have commenced, Charlotte's traffic generally exceeded 
Greensboro's. Thus, the total passenger traffic in the survey for Sep- 
tember 1946 at Charlotte was 5,100 whereas the total was only 4, 251 at 
Greensboro." (Tr. 3650) But, again, the Board ignored the evidence 
that in September 1946, the Greensboro-High Point air traffic to Detroit, 


Columbus, and Toledo was 157, while Charlotte's air traffic to the same 


points was only 128. (Tr. 3357) And in March 1955, Greensboro-High 


Point had more air traffic than Charlotte to Toledo. The volume of air 
traffic to Toledo and Columbus is not large in the case of either Charlotte 


or Greensboro-High Point, and the traffic evidence which is relied upon 
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does not offer any substantial support for the Board's conclusion that 
Charlotte has a greater need for air service than Greensboro-High 
Point. Under both Section 1006(e) of the Civil Aeronautics Act and 
Section 10(e) of the Administrative Procedure Act the Board's findings 


must be set aside. 


RESERVATION OF ISSUE 
On May 15, 1958, petitioner filed a motion in this Court entitled 
"Petitioner's Motion (In The Nature of an Application for. Certiorari) 
for a Supplemental Record."' This brief is due to be filed before the 


motion is decided. Petitioner expressly reserves its right to brief 


the new and additional issues which will be raised if the motion is 


granted. 


CONCLUSION 
It is respectfully submitted that the Board again treated peti- 
titioner unfairly; failed to follow the mandate of this Court; used the 
wrong basis for its decision; decided the case on an issue never noticed 


or tried; and denied petitioner a full and fair hearing. Because of the 
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errors of law and procedure pointed out above, this Court should set 


aside the order of the Board here under review. 


Respectfully submitted, 


ALBERT F. BEITEL 


905 American Security Building 
Washington 5, D. C. 


Attorney for Petitioner 


Morris, Pearce, Gardner & Pratt 
905 American Security Building 
Washington 5, D.C. 


Of Counsel 
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APPENDIX TO PETITIONER'S BRIEF 


Pertinent Statutes 


Administrative Procedure Act: 
"Sec. 10[5U.S.C.A. 1009]. Judicial Review of Agency Action. 
"Except so far as (1) statutes preclude judicial review or (2) 
agency action is by law committed to agency discretion. | 
"Rights of review 
"(a) Any person suffering legal wrong because of any agency 


action, or adversely affected or aggrieved by such action within the 


meaning of any relevant statute, shall be entitled to judicial review 


thereof. 
"Form and venue of proceedings 

"(b) The form of proceeding for judicial review shall be any 
special statutory review proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or inadequacy thereof, 
any applicable form of legal action (including actions for declaratory 
judgments, or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. | 

“Acts reviewable 
"(c). Every agency action made reviewable by statute and every 


final agency action for which there is no other adequate remedy in any 
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court shall be subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly reviewable shall be 
subject to review upon the review of the final agency action. Except 
as otherwise expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection whether or not 
there has been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile shall be inoper- 
ative) for an appeal to superior agency authority. 
“Relief pending review 

"(d) Pending judicial review any agency is authorized, where it 
finds that justice so requires, to postpone the effective date of any 
action taken by it. Upon such conditions as may be required and to the 
extent necessary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on appeal from or 
upon application for certiorari or other writ to a reviewing court) is 
authorized to issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve status or rights 
pending conclusion of the review proceedings. 

“Scope of review 


"(e) So far as necessary to decision and where presented the 


reviewing court shall decide all relevant questions of law, interpret 
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constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and (B) hold 
unlawful and set aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory jurisdiction, author- 
ity, or limitations, or short of statutory right; (4) without observance 
of procedure required by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 1006 and 1007 of 
this title or otherwise reviewed on the record of an agency tearing pro- 
vided by statute; or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. In making the 
foregoing determinations the court shall review the whole record or 
such portions thereof as may be cited by any party, and due account 


shall be taken of the rule of prejudicial error." 


Civil Aeronautics Act of 1938, as Amended: 

"Sec. 2[49 U.S.C. A. 402]. Declaration of policy 

"In the exercise and performance of its powers and duties under 
this chapter, the Board shall consider the following, among other 
things, as being in the public interest, and in accordance with the 


public convenience and necessity-- 


Appendix 


"(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal.Service, and 
of the national defense; 

"(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 

"(c) The promotion of adequate, economical, and efficient serv- 


ice by air carriers at reasonable charges, without unjust discriminations, 


undue preferences or advantages, or unfair or destructive competitive 


practices; 

"(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 

™(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 

"(f) The encouragement and development of civil aeronautics." 

"Sec. 404(b) [49 U.S.C. A. 484(b)]. No air carrier or foreign 


air carrier shall make, give, or cause any undue or unreasonable 
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preference or advantage to any particular person, port, locality, or 
description of traffic in air transportation in any respect whatsoever or 
subject any particular person, port, locality, or description of traffic in 
- air transportation to any unjust discrimination or any undue on unreason- 
able prejudice or disadvantage in any respect whatsoever." : 

"Sec. 1006 [49 U.S.C. A. 646]. Judicial review | 

"(a) Any order, affirmative or negative, issued by the Board 
under this chapter, except any order in respect of any foreign air car- 
! . rier subject to the approval of the President as provided in section 601 
of this title, shall be subject to review by the courts of appeals of the 
United States or the United States Court of Appeals for the District of 
Columbia upon petition, filed within sixty days after the entry of such 
order, by any person disclosing a substantial interest in such order. | 
After the expiration of said sixty days a petition may be filed only by 
i leave of court upon a showing of reasonable grounds for failure to file 
the petition theretofore. | 

"(b) A petition under this section shall be filed in the court for 
the circuit wherein the petitioner resides or has his principal place of 
> business or in the United States Court of Appeals for the District of 
Columbia. | 


"(c) A copy of the petition shall, upon filing, be forthwith trans- 


mitted to the Board by the clerk of the court; and the Board shall 
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thereupon certify and file in the court a transcript of the record, if 
any, upon which the order complained of was entered. 

"(d) Upon transmittal of the petition to the Board, the court shall 
have exclusive jurisdiction to affirm, modify, or set aside the order 
complained of, in whole or in part, and if need be, to order further 
proceedings by the Board. Upon good cause shown, interlocutory 
relief may be granted by stay of the order or by such mandatory or 
other relief as may be appropriate: Provided, That no interlocutory 
relief may be granted except upon at least five days' notice to the Board. 

"(e) The findings of facts by the Board, if supported by substan- 
tial evidence, shall be conclusive. No objection to an order of the 
Board shall be considered by the court unless such objection shall have 
been urged before the Board or, if it was not so urged, unless there 


were reasonable grounds for failure to do so. 


* « «TT 
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(i) 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


This Court remanded the cause in Greensboro-High Point Airport 
Authority v. Civil Aeronautics Board, 97 U.S. App. D.C. 358, 231 F. 2d 
517 (1956) for more explicit findings by the Board on petitioner's charge 


of discrimination against Greensboro-High Point (and in favor of Charlotte) 
in extending the Miami-Detroit route of Eastern Air Lines from Charlotte 
to Columbus and Toledo. In respondent's view, the following questions are 
presented: 

1. Whether the Board's action pursuant to the remand conforms with 
this Court's direction for more explicit findings on petitioner's claim 
of discrimination. 

2. Whether the Board correctly denied petitioner's claim of dis- 
crimination, 

3. Whether the Board's findings with respect to comparative need 
for service (as a factor to be considered in petitioner's claim of dis- 
crimination) are supported by substantial evidence. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,382 


GREENSHORO-HIGH POINT AIRPORT AUTHORITY, Petitioner, 
Ve. | 
CIVIL ABRONAUTICS BOARD, Respondent, 


EASTERN AIR LINES, INC., CITY OF CHARLOTTE, 
PIEDMONT AVIATION, INC., Intervenors. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF RR RESPONDENT 


COUNTERS TATEMENT OF THE CASE 
Petitioner seeks review of a Board order (Tr. 3631) entered on 
remand following this Court's prior decision in the case directing: the 
Board to make additional findings with respect to a single issue. 
Greensboro-High Point Airport Authority v. Civil Aeronautics Board, 97 
U.S. App. D.C. 358, 231 F. 2d 517 (1956). In the remanded proceedings 
the Board reaffirmed its prior decision which granted new éite authority 


to Eastern Air Lines, Inc. ("Eastern") and Piedmont Aviation, Ine. 


("Piedmont®). Petitioner challenges the order only insofar as it involves 
the grant to Eastern. 

The order granted Eastern a new segment on its Miami -Detroit Route 
No. 6, The new segment branches from the intermediate point, Charlotte, 
North Carolina to Detroit, Michigan, via Columbus and Toledo,Ohio. The map 
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on the preceding page shows this route both before and after certi- 
ficate amendment, and also the amendments of Piedmont's route No. 87. 
Petitioner contends that the splitting of Eastern's route at 

Charlotte rather than at Greensboro-High Point or some point north 
thereof, unlawfully discriminates against it and in favor of Charlotte, 
because it permits Eastern to provide direct services to Columbus and 
Toledo from Charlotte but not from Greensboro-High Point. Since peti- 
tioner's principal contention is that the Board on remand failed to 
comply with the Court's direction, we believe it necessary to discuss 
in the Counterstatement both the Board's decision on remand and the 
prior administrative and judicial proceedings which led to that remand. 


The prior Board proceedings 
This route certificate proceeding (Charleston-Columbus Case, Docket 


No. 6346) began in 1953 when the Board instituted an investigation into 
the need for more direct air service between Columbus, Ohio, and Charles- 
ton, West Virginia, and consolidated therein pending applications of 
Eastern and Sent Eastern sought an amendment of its Miami-Detroit 
-route so as to add Columbus and Toledo as intermediate points, in order 
to provide service between those cities and the other cities on that 


route. Piedmont sought to extend and round out its Route 87 services 





1/ The proceeding was subsequently enlarged to include an appli- 
cation by Lake Central Airlines, Inc., which was denied, and is not 


here pertinent. 
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by requesting authority to fly from Charleston to Colunbus, via Parkers- 
burg-Marietta. Prior to the hearing, a number of cities sought to in- 
tervene in the proceeding; some of the applications were eT and some 
were denied. Petitioner made no attempt to intervene at that time. |. 

Both Eastern and Piedmont introduced evidence at the hearitig re- 
lating to the needs for service between the new points sought and points 
on their existing routes. As the Examiner's report discloses, evidence 
was adduced relating to service to Greensboro-High Point (Tr, 2099), and 
Eastern relied on proof of need for new services from the Ohio cities to 
Florida points (Tr. 2059, 2069). Piedmont in substance urged that all of 
the service needs could be met by extending its routes from Charleston to 
Columbus, and by certificating Eastern between Detroit, Toledo, and 
Columbus, and from Columbus directly to Charlotte, thus preventing seri- 
ous traffic diversion from Piedmont by Eastern. Piedmont was then, as 
it is now, a heavily subsidized local service carrier,while Eastern was, 
and remains, one of the largest trunk lines, with no subsidy require- 
ments. | 

The Examiner recommended (Tr. 2051 et seq.) that a new segnent 
should be awarded to Eastern extending from Charlotte to Detroit via 
Columbus and Toledo, and that Piedmont's routes be extended from Charles- 
ton to Columbus via Parkersburg-Marietta. His decision was supported by 
detailed analyses of factual data showing service needs between (1) the 
Ohio cities and Charleston, (2) the Ohio cities and points on’ Piedmont!s 


route, and (3) the Ohio cities and Florida points on Eastern's routes 
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(Tr. 2059, 2069-2070, 2077-2078, 208-2086, 2099). The Examiner found 
that such certification of Piedmont and Eastern would fill all of these 
needs. The splitting of Eastern's route at Charlotte was to protect 
Piedmont from a diversion of traffic which, the Examiner estimated, 
would cause an annual $80,000 increase in Piedmont's subsidy require- 
ments if Eastern were permitted to serve Columbus and Toledo on the 
way from Charleston to Detroit (Tr. 2108). ‘The Examiner also took note 
of the service needs of the cities lying between Charlotte and Charles- 
ton, and found that Winston-Salem, Greensboro-High Point, and Roanoke 


"will fare better under the Piedmont schedule pattern than under the 
9 : 


Eastern pattern. 
After the Examiner's decision, petitioner for the first time re- 
quested intervention in order to urge that, on the basis of the record, 


the Board should make the split in Eastern's route at Greensboro-High 


2/ The initial decision states (Tr. 2109-2110): 


*The extension of Eastern's Route 6 from Charlotte would 
eliminate Winston-Salem, Greensboro-High Point, and Roanoke (and, 
of course, Charleston) from the new alternative segment. These 
cities would not be affected in any appreciable degree by such an 
elimination. They are already in a position to be served by East- 
ern on the other alternative segments to Detroit and since they 
are also on Piedmont's Route No. 87 their access to Columbus would 
be accomplished. In fact they will fare better under the Piedmont 
schedule pattern than under the Eastern pattern. The five daily 
schedules in the Eastern plan are so arranged that each of these 
three cities is served by one flight only in each direction. 
Piedmont will provide Columbus service on two schedules per day 
each way for Greensboro-High Point and Winston-Salem and four for 
Roanoke. They would, of course, be deprived of the one-carrier 
service to Toledo but this would be counterbalanced by the Parkers- 
burg-Marietta service that Piedmont would provide and a greatly 
improved connecting service.” 
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Point, or some point farther north, rather than at Charlotte. Petitioner 
contended that such a split would afford adequate protection to Piedmont 
(although admitting that the carrier would suffer an annual diversion of 
at least $18,000) and would avoid giving Charlotte an allegedly unjusti- 
fied advantage over Greensboro-High Point. Intervention was granted by 
allowing petitioner to present oral argument to the Board. Neither in 






its petition for intervention nor in its subsequant oral argument did | 
petitioner allege that it had been denied a fair hearing, complain abo 3 
record deficiencies, or ask leave to present additional evidence. 

The Board granted the certificates as recommended by the Examiner 
(Tr. 2878 et seq.). It generally adopted the Examiner's findings, and 
further found that even greater savings in subsidy than the Examiner 
estimated would result from splitting Eastern's route at Charlotte (Tr. 
2881-2882). The Board stated that its decision to grant the proposed 
Eastern segment as recommended by the Examiner was based on "our view 
that such action will realize the bulk of the public benefits of the 
services proposed by both of these carriers, and at the same time will 
operate to minimize Piedmont!s subsidy requirements" (Tr. 2880) . With 
regard to Greensboro-High Point and other cities similarly Situated, it 
recognized that, "While these cities may not receive the full measure 
of benefits for which they contend, the air services which they will 


receive as a result of our decision herein will be a considerable over= 


all improvement over the existing level of such services" (Tr. 288}). 
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Petitioner requested reconsideration and rehearing. It contended 
that the Board's findings were inadequate to justify splitting Eastern's 
route at Charlotte rather than at Greensboro-High Point (or at a point 
north thereof); that the decision unjustly discriminated in favor of 
Charlotte and against Greensboro; and that since it allegedly had re- 
ceived inadequate notice that the route might be split at Charlotte, 
the proceeding should be reopened for further evidence with respect to 
that issue, unless the Board changed its decision. The Board denied 
reconsideration, holding that its findings were adequate, that petitioner 
had sufficient notice, and that petitioner's substantive arguments merely 


repeated the contentions previously dealt with in its decision. 


The Court's decision 


On judicial review, petitioner attacked the Board's decision on 


two grounds: It contended (1) that it was denied a fair hearing because ~ 


it was not given adequate notice of a possible split-off of the route at 
Charlotte, and because of the Board's refusal to reopen the record; and 
(2) that the Board failed to make adequate findings showing the reasons 
for its rejection of petitioner's contentions. The Court found it un- 
necessary to de¢ide the merits of the first issue, on the ground that 
"in view of all the circumstances Greensboro is not in a position to 
challenge the notice of hearing" (231 F. 2d at 520). The Court ruled 
(ibid., underscoring supplied): 


3/ Order No. E-9015, unprinted record, pp. 2931-2932. 
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"% * % When the examiner's initial decision was announced 
Greensboro had ample notice from its terms of the effect 
of the proposed action, At that stage it could have 
moved for a reopening of the hearings so as to permit it 
to put in evidence. It did not do so, Instead, it merely 
asked leave to intervene, and in fact advised the Board 
that permission to intervene *will not unduly broaden the 
issues or delay the proceeding.* The Board granted the - 
petition and Greensboro presented its arguments orally. 

In doing so, however, it did not allege any lack of notice 
or ask leave to present additional evidence. Its as 
tion throughout was that on the basis of the exist rec- 
ord the Board could and should decide in its favor (name 
making the split in Eastern's route at Greensboro or - 
some point farther north, rather than at Charlotte). Under 
these circumstances we think that Greensboro is in no posi- 
tion now to urge that the notice of hearing was inadequate, 
or that the Board erred when ait denied Greensboro's belated 
effort to reopen the record.” 


However, the Court held that the Board had failed to make edequate 
findings with respect to petitioner's contention "that Charlotte -a 
competitor city in the race for new business and prosperity = has been 
unduly favored by the Board which has discriminated against Gesensbore- 
High Point® (231 F. 2d 521). The Court stated (ibid., at 521-522): 


"% * + the fact remains that Greensboro has not received a 
plain answer to its charge of discrimination. We think it 
is entitled to one. The issue was fairly raised, and was 
relevant to the Board's ultimate decision as to what the 
public convenience and necessity required. The Board's. 
failure to supply an answer was not harmless error, but 
prejudiced Greensboro's position in its efforts to obtain 
judicial review. We think the Board should not make 
appropriate findings of fact on the issue, and state "the 


reasons or basis" for its conclusion. In its discretion, 
it do this on the present record, or permit additional 
testimony and argument." (Underscoring supplied) . 
The Court accordingly vacated the Board's order, and remanded the 
cause “for further proceedings not inconsistent with this opinion” 





(231 F. 2a 522), 


The Board proceeding on remand 
After receiving comments from the parties with respect to whether 


the additional findings should be made on the existing record or after 
further hearing and argument, the Board reopened the proceeding for 
further hearing. It stated (Tr. 298-2985, underscoring supplied) : 


"The ultimate issue before the Board remains whether the 
public convenience and necessity require the amendment of 
Eastern's certificate for route No. 6 in the manner sought 
by Greensboro herein, rather than as amended by our ori- 
ginal decision. This issue basically turns on questions 
of fact, and the evidence in the record was submitted at a 

aring in January 1 almost three years ago, It is 
quite possible that during this period there may have been 


changes in the factual situation here involved which should - 


be brought before us for consideration. Without in any way 
Suggesting at this time that we have doubts as to the cor- 


rectness of our substantive decision on the claimed dis- 
crimination in the context of the present record, we believe 
that the public interest would be served by reopening the 
case for further proceedings before making appropriate find- 
ings as required by the mandate of the Court.” 


At the reopened hearing, substantial evidence (both documentary and 


testimonial) was submitted dealing with the competitive relationship be- 


tween Greensboro and Charlotte. This included evidence relating to the 
relative economic importance of the two cities; competition between them; 


/ While the Court vacated the Board's order, it authorized the 
Board to "permit existing service and route arrangements to remain in 
effect pending further proceedings” in order to avoid disruption of 
service (supra, 231 F. 2d 522). Pursuant to this authority and section 
h16(b) of the Civil Aeronautics Act (52 Stat. 100, h9 U.S.C. 96), 
the Board granted Eastern and Piedmont interim exemptions to continue 
— * soma authorized by the vacated order (Order E-10166, April h, 
1956) . 
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the community of interest between each of them and the cities of Colun- 
bus and Toledo; the prior traffic flow between the two cities, on the 
one hand, and Columbus and Toledo on the other; inconvenience to through 
passengers if the route were split at Greensboro or a point north 
thereof; and traffic diversion from Piedmont which such a split: would 
cause and the effect of such diversion on Piedmont's subsidy needs, 
The Examiner rejected petitioner's contention that there also be in-— 
cluded an issue as to whether the route should be split ata pote south . 
of Charlotte. 

The Examiner issued an Initial Decision (Tr. 389 et seg.) finding 
(1) that the public convenience and necessity requires the amendment of 
Eastern's certificates as provided in the Board's original decision; 
and (2) that such amendment does not constitute undue discrimination 
against Greensboro-High Point. In substance, his more: detailed find- . 
ings were as follows: (1) that the record as a whole, including almost 
all economic indices, conclusively demonstrates that Charlotte ‘gdbeten- 
tially outweighs Greensboro-High Point in economic importance and in 
need for the service in question (Tr. 3502-350h); (2) that there is: no 
particular competitive relationship between Greensboro and Charlotte 
other than the competition that exists between Greensboro and most of 
the other cities in the Southeast, and that the mere desire of Greens- 
boro for parity of air service with Charlotte does not justify splitting 
the route at Greensboro (Ir. 3510, 3521-3522); (3) that the particular 
discrimination charged by Greensboro is with respect to service by 
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Eastern to -Gdolumbus and Toledo, but that the record shows no need for 
additional service to those cities nor any important community of inter- 
est between them and Greensboro (Tr. 3506-3507, 3512, 3513); (l) that 
the superiority of Charlotte's air service over Greensboro's is due to 
Charlotte's greater traffic producing capability (Tr. 3511-3513); and 
(5) that requiring Eastern to stop at Greensboro on its flights between 
Charlotte and Columbus would subject approximately 30,000 passengers a 
year to additional circuity of 32 miles and additional time in transit, 
and would result in a $65,120 diversion of traffic from Piedmont (and 
more than this amount if points north of Greensboro are considered) , 
with a corresponding increase in that carrier's subsidy need and a de- 
terioration in its service (Tr. 350-3508). 

The Board's decision (Tr. 3635 et seq.) essentially adopted the 
findings of the Examiner and accordingly re-affirmed the previous: 
amendments of Eastern's and Piedmont’s routes. In a 25=-page opinion 
supplementing and ‘elaborating upon the Examiner's findings in view of 
petitioner's exceptions thereto, the Board, after considering the various 
factors and comparative data upon which the Examiner based his findings, 
held that Greensboro's claim of discrimination was "fundamentally defec- 
tive in every major respect” (Tr. 3635-3656, at p. 3656). It found that 
the relatively unimportant difference in service that could possibly be 
attributed to the split of Eastern's route at Charlotte was not dispro- 
portionate to the substantial difference in need, and that "a difference 
in service authorizations which no more than reflects a difference in 
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need is not a discrimination in any meaningful sense of the term™ (Tr. 
3645). The Board held that evidence of the comparative economic impor- 
tance of cities, while not dispositive, is clearly relevant in determin- 
ing their comparative need for service, together with such other” tradi 
tional elements of public convenience and necessity as ys of 
interest, competitive relationships, geographic isolation, etc. It 
agreed with the Examiner's findings that there is no particular competi- 
tive relationship between Greensboro and Charlotte; that there is no 
important commmity of interest between Greensboro and the tien of 
Columbus and Toledo; and that Charlotte substantially outweighs Greens- 
boro in its need of air service, generally,and to those cities (tr. 3649- 
3656). 7 

The Board reiterated its settled view that although parity of 
treatment of communities with comparable needs is an important. consid- 


eration in all route awards, it is so only along with other important \ 


considerations of public convenience and necessity, such as operating 
costs, diversion from other carriers, effect on the Government's subsidy % 
bill, integration with carriers! existing systems, etc. (Ir. 3660-3662). ( 


/ 


The Board stated that found substantial pre udice to ( 
. Greensboro, it would still re-affirm the previous award cularly 


in the face of the traffic diversion from Piedmont that would ‘result 
Seencceeeeeee eee a aaa 
from a splitting of the route at Greensboro, or north thereof, and the 


effect of such diversion upon the Government's subsidy bill. It ruled 


that the Examiner's $65,120 estimate of diversion (with a corresponding 
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Eastern to dolumbus and Toledo, but that the record shows no need for 
additional service to those cities nor any important community of inter- 
est between them and Greensboro (Tr. 3506-3507, 3512, 3513); (4) that 
the superiority of Charlotte's air service over Greensboro's is due to 
Charlotte's greater traffic producing capability (Tr. 3511-3513); and 
(5) that requiring Eastern to stop at Greensboro on its flights between 
Charlotte and Columbus would subject approximately 30,000 passengers a 
year to additional circuity of 32 miles and additional time in transit, 
and would result in a $65,420 diversion of traffic from Piedmont (and 
more than this amount if points north of Greensboro are considered) , 
with @ corresponding increase in that carrier's subsidy need and a de- 
terioration in its service (Tr. 350-3508). 

The Board's decision (Tr. 3635 et seg.) essentially adopted the 
findings of the Examiner and accordingly re-affirmed the previous: 
amendments of Eastern's and Piedmont's routes. In a 25-page opinion 
supplementing and elaborating upon the Examiner's findings in view of 
petitioner's exceptions thereto, the Board, after considering the various 
Pactors and comparative data upon which the Examiner based his findings, 
held that Greensboro's claim of discrimination was "fundamentally defec- 
tive in every major respect” (Tr. 3635-3656, at p. 3656). It found that 
the relatively unimportant difference in service that could possibly be 
attributed to the split of Eastern's route at Charlotte was not dispro- 
portionate to the substantial difference in need, and that "a difference 


in service authorizations which no more than reflects a difference in 
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need is not a discrimination in any meaningful sense of the tern" (Tr. 
3645). The Board held that evidence of the comparative economic impor- 
tance of cities, while not dispositive, is clearly relevant in determin- 
ing their comparative need for service, together with such athe tee~ 
tional elements of public convenience and necessity as commnity of 
interest, competitive relationships, geographic isolation, etc. It 
agreed with the Examiner's findings that there is no particular competi- 
tive relationship between Greensboro and Charlotte; that there is no 
important commmity of interest between Greensboro and the cities of 
Columbus and Toledo; and that Charlotte substantially outweighs Greens- 
boro in its need of air service, generally,and to those cities (Tr. 369- 
3656). | 


The Board reiterated its settled view that although parity of 


treatment of communities with comparable needs is an important. consid- 
eration in all route awards, it is so only along with other important 
considerations of public convenience and necessity, such as operating 
costs, diversion from other carriers, effect on the Government's subsidy 


bill, integration with carriers' existing systems, etc. (Tr. 3660-3662). 


The Board stated that found substantial prejudice to 
. Greensboro, it would still re-affirm the previous award ticularly 


in the face of the traffic diversion from Piedmont that would result 
2 ee SS ee ee eee See See eee 


from a splitting of the route at Greensboro, or north thereof, and the 


a a 


effect of such diversion upon the Government's subsidy bill. ‘Tt ruled 


that the Examiner's $65,))20 estimate of diversion (with a Seipencias 
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increase in subsidy) was not overstated; and that even if petitioner's 
reduction of this figure to $26,902 were correct, that amount would 

still be of controlling importance "in view of the minimum advantages 
ito Greensboro, the inconvenience to through passengers on Eastern, and 


the Board's policy to encourage local service carrier progress toward 


belf-sufficiency® (Tr. 3656-3658, at p. 3658). 


STATUTES INVOLVED 
The pertinent provisions of the Civil Aeronautics Act are set 
forth in the Appendix. 


L 

The Board fully complied with this Court's directions on remand 
by making explicit findings in answer to Greensboro's charge of dis- 
crimination as a result of splitting Eastern's Miami-Detroit route 
at Charlotte rather than at Greensboro or points farther north. This 
Court. did not order a change in the scope of the proceeding so that 
splitting the route at points south of Charlotte could be considered. 
The Board's reopening of the proceeding in no way broadened the scope 
of the issue which formed the basis for the remand, but was merely for 


the purpose of supplementing the existing evidence thereon. 


rm 
The Board gave due consideration to, and correctly rejected, 
petitioner's claim of discrimination. The Board found that no 
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significant injury results to petitioner from splitting the route at 
Charlotte rather than at Greensboro or farther north, and even if there 
is such an injury, it is outweighed by other considerations of "public 
convenience and necessity," especially the factor of traffic diversion 
from Piedmont which splitting at Greensboro would cause. Contrary to 
petitioner's contention, the Board did not turn the reopened proceeding 
into a new investigation of whether new air services should be created, 
but rather considered the comparative needs of Charlotte and Greensboro 
as one among several factors in judging the merits of Greensboro! s 
charge of discrimination. 


III | 

The Board's findings with respect to the comparative needs of 
Charlotte and Greensboro for air service generally, and to the cities 
of Columbus and Toledo particularly, are supported by substantial 
evidence. The evidence showing that during 16 of the 18 traffic survey 
periods in the years 196-1956 Charlotte had a substantially greater 
flow of traffic to those cities than Greensboro, fully supports the 
Board's finding that it has .a greater need for air service. Other 
evidence in the record also shows that Charlotte has a greater’ cua 
munity of interest with Columbus and Toledo than Bieaibord. 


og By es 


ARGUMENT 

Petitioner makes three contentions: (1) That in limiting its in- 
qairy and decision to the question whether Eastern's route should be 
split either at Charlotte or at Greensboro (or a point north thereof), 
the Board violated the mandate of this Court; (2) that the Board 
applied the wrong legal principles in deciding petitioner's claim of 
discrimination; and (3) that the Board's findings that Charlotte 
has a greater need for service than Greensboro are not supported by 
substantial evidence. 

Petitioner's first contention rests upon the fallacious assump- 
tion that because this Court vacated the Board's award the Board was 
required to broaden the case on remand to include issues which peti- 
tioner sought to raise for the first time in the proceedings. As we 
shall show, however, thie Court remanded the case to the Board solely 
to make findings with respect to the narrow issue whether splitting 
the route at Charlotte rather than at Greensboro-High Point (or points 
north thereof) discriminated against the latter. The Board made ade- 
quate findings with respect to this issue, and these findings fully 
support its conclusion to adhere to its prior decision. Petitioner's 
claim that the Board applied the wrong standards in deciding its 
claim of discrimination involves two basic errors: (1) the view that 
a lack of equality of air service between Greensboro and Charlotte 
without more constitutes unjust discrimination; and (2) the assump- 
tion that the question of discrimination is to be decided separately 


alts 


rather than as the Board correctly ruled, as one element of the ulti- 
mate statutory standard of public convenience and necessity. Finally, 
we shall show ‘that the Board's findings with respect to the comparative 
service needs of Charlotte and Greensboro are supported by substantial 
evidence. 


Xe The Eoexd cio complied with this Courtts See 
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In determining whether the Board complied with the court's direc~ 
tions on remand, it is important to note the limited basis for which 
remand was directed. The court did not accept petitioner's etnenttion 
that it had been denied a fair hearing, or that the Board was required 
to reopen the record. On the contrary, the court expressly ruled that, 
in view of petitioner's failure to raise those contentions tinely before 
the Board, and petitioner's basic argument that "on the basis of the 
existing record the Board could and should decide in its favor (namely, 
by willing the split in Eastern's route at Greensboro or some point 
farther north)" (231 F. 2d 520), petitioner was "in no position now® 
to urge those issues (ibid.). The only error which the court found 
the Board had committed was failure to make sufficiently clear findings 
with respect to petitioner's claim of ateemernetton in walching the 
split at Charlotte rather than at Greensboro or north thereof. ‘The 
.court accordingly remanded the cause "for further proceedings not 
inconsistent with this opinion,” i.e., to “make appropriate findings 
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of fact on the issue [of discrimination] and state ‘the reasons or basis! 
for its conclusion." 

In short, the case was remanded to the Board for the sole purpose 
of making findings on the question of discrimination in splitting the 


route at Charlotte rather than "at Greensboro or some point farther north.® 


Plainly, the court's order of remand did not contemplate that, in the re- 


opened proceedings, the Board was to expand the issues to consider whether 


the route might also be split at some point south of Charlotte. 

The fact that the Board held additional hearings instead of making 
the findings with respect to discrimination on the existing record (a 
choice which, the court expressly noted, was within the agency's 
"*discretion"), did not compel the Board to broaden the issue on | 
to consider a possible split-off at some point south of Charlotte. For 
the Board directed further hearings only because it was “quite possible® 
that since the record had been closed almost three years previously, 
"during this [intervening] period there may have been changes in the 
_ factual situation here involved which should be brought before us for 
consideration" (Tr. 298-2985). Petitioner's argument rests on the 
assumption that, despite this Court's clear rejection of its conten- 
tions with respect to the adequacy of notice and sufficiency of the 
— Te it nonetheless is entitled to relitigate those issues merely 
because the Court vacated the order and remanded to the Board. As we 


5/ Petitioner's reliance (Br. 11-12) on cases involving the scope 
of remanded proceedings where an appellate court reverses the judgment 
of a lower court, ignores the “historical differences in the relation- 
ship between administrative bodies and reviewing courts and that betwem 


bh 2 


a 





a 


have shown, however, such remand was for the limited purpose of making 
findings with respect to the specific charge of discrimination made by 
petitioner, namely, the Board's action in splitting the route at Char~ 
Jotte rather than "at Greensboro or some point farther ‘north.* . The 


Board was not required to consider on remand the new issue which peti- 


tioner now seeks to inject into the case, namely, possible discrimina- 
tion resulting from splitting the route at Charlotte rather than *at 


some point south thereof.*® 


It. ‘he Board correctly rejected petitioner's claim of 
. isc ion ; e < 


As the Board pointed out in its decision on remand (Tr. 3642). 
petitioner's: claim of discrimination rests on a “fundamental miscon- 

' ception* as to the significance of that claim “in the present posture 
of the case." Contrary to petitioner's apparent contention that in- 
equality of air service between Greensboro and Charlotte entonatbagtly 
constitates discrimination which requires splitting Eastern's route at 
Greensboro rather than at Charlotte, the fact is that a mere difference 
“dn service does not of itself constitute discrimination. Moreover, the 
mere existence of such discrimination would not necessarily require 


upper and lower courts%**." Scripps-Howard Radio v. Federal Commnica- 

tions Commission, 316 U.S. 4 r ° ewing agency orders, a court 
8 power when it lays bare a misconception of law and com- 

pels correction.". Ibid. Here the only error of law found by the Court 

was the Board's failure to make adequate findings with respect to peti- 

tioner's claim of discrimination because of the splitting of the route 

®at Greensboro or some point farther north," and the Board fully con 

plied with the mandate when it made findings on that issue. 
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reversal of the Board's prior decision. For, as the Board correctly 
stated (Tr. 3643), 

-"{iJn passing upon a claim that a proposed amendment of a 
route certificate is discriminatory, it is not enough 
merely to determine whether the alleged discrimination 
in fact exists; even if the claim is supported, the dis- 
crimination must be appraised in the light of all the 
elements of public convenience and necessity, which con- 
stitute the ultimate issue." 

The Board's reaffirmation of its prior decision to split the route 
at Charlotte was reached by the application of the traditional criteria 
for determining public convenience and necessity to the facts shown by 
the record in this case, and represents a reasonable exercise of its 
broad discretion to determine the location of airline routes in the 
public interest. In the reopened hearing, all of the parties (including 
petitioner, see Pet. Br. 25-29) introduced evidence of the relative air 
transportation needs of Charlotte and Greensboro generally, and to the 
cities of Columbus and Toledo in particular. In evaluating this evi- 
dence, the Board applied its settled view that "a difference in service 
authorizations which no more than reflects a difference in need is not 
a discrimination in any meaningful sense of the word® (Tr. 36445). 

The Board found that almost all the economic indices established 
that Charlotte substantially outweighs Greensboro-High Point in economic 
importance, and in its need for air service in general and to Columbus 


and Toledo in particular; and that splitting the route at Charlotte 


would not subject Greensboro-High Point to any significant injury. ‘he 


Board further found, however, that even if splitting the route at Char- 
lotte would have that effect, the public convenience and necessity 
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nevertheless would require such action. It noted particularly that, if 


the route were split at Greensboro, there would be substantial diversion 
of traffic from Piedmont, with a consequent increase in the latter's 
subsidy need (Tr. 3656-58, 3660-62, 350-3508). : 

The Board made a number of other findings which support its ulti- 
mate conclusion that public converience and necessity requires splitting 
the route at Charlotte. Among the findings on which the Board ‘based its 
conclusion that petitioner's claim was "fundamentally defective in every 
major respect® were that there is no particular competitive adletioeskin 
between Greensboro and Charlotte, and no important community of interest 
‘between Greensboro and the cities ¢ Columbus and Toledo.(Tr. 3651-3656, 
-3510, 3521-3522). ‘The. Board found further, that it was “unlikely on 
this record" that Eastern, even if authorized, would operate ei high a 
frequency of Columbus and Toledo service at Greensboro as at Charlotte 
(Tr, 3654, note 19). : 


“e x + That this finding is correct is confirmed by: 
the fact (which seems especially striking in view of © 
Greensboro's position in this case) that less than one 
half of the percent of Greensboro's traffic is exchanged 

. with Columbus and less than one r of one percent 
is exchanged with Toledo. This almost trivial proportion 
of Greensboro's over-all traffic which moves in these 
markets, taken in conjunction with the Board's grant of 
authority to Piedmont to provide single-carrier and 
single- service to Columbus, makes it clear that 
the absence of Board authority for Eastern to provide the 
added feature of nonstop and one-stop services in these 
markets has no substantial adverse effect on Greensboro. 
In view of the above, it is apparent that an injury to 
Greensboro's position vis-a-vis Charlotte fairly attrib- 
utable to the Board's decision herein is so limited as 
to be of no practical consequence." (Tr. 3655-3656). 
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In the final analysis, petitioner's argument rests on its assump- 
tion that any superiority in air service which Charlotte may have over 
Greensboro necessarily results in unfair discrimination to the latter. 
See, e.g., Petitioner's Brief 20-25. But the issue in this case is 


not whether splitting the route at Charlotte would give the latter any 


significant superiority in air service over Greensboro (which the Board 
found it would not), but whether, under all the circumstances, the public 
convenience and necessity requires such splitting. In holding that it 
does, the Board properly evaluated all of the economic factors which 
showed the relative need of the two cities for air service, together 
with the resulting disadvantages to the development of air transporta- 
tion which would result from diversion of traffic from Piedmont if the 
route were split at Greensboro. 

In its previous decision, this Court recognized that discrimina- 
tion is but one element to be considered in making the ultimate deter- 
miration of what the public convenience and necessity requires, and 
that *administrative discrimination between localities may often be 
necessary, often be justified." (231 F. 24 521). ‘Thus, even if 
splitting the route at Charlotte might cause discrimination against 
Greensboro, the Board would have been fully justified in making such 
split in view of all the other factors showing that the split is re- 
quired by public convenience and necessity. 
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Itt. The Board's finding that Charlotte has a stronger 


commmnity of interest with Columbus, Toledo and 
Detroit, than Greensboro and a greater need for serv- 
ice to them, is supported by substantial evidence 


In challenging the evidentiary support for the Board's finding 
that Charlotte has a greater need for service to Columbus, Toledo and 
Detroit than Greensboro, petitioner ignores the principal evidence upon 
which that finding rests (Tr. 3354-3358, 3360-3362). BAO ebatisl ex- 
hibit No. h (Tr. 3357-3358) is a stady showing the traffic flow from 
Charlotte and Greensboro to Columbus, Toledo and Detroit for the ten- 
year period 1946-1956. The survey is broken dow into 18 different 
traffic periods. In 16 of these periods Charlotte has a subatentialty 
greater flow of air traffic to those cities than Greensboro. In its 
discussion of this exhibit, however, petitioner refers only to the two 


periods during which Greensboro had a greater traffic flow than Char- 


lotte (Pet. Br., pp. 28-29). 
The Board thus correctly found (Tr. 369) that 


“With respect to comparative air traffic, the Examiner's 
summary of the survey data shows that Charlotte exceeds. 
Greensboro by a margin well over 2 to 1 both in passengers 
and reverme passenger miles generated during recent survey 
periods. Charlotte's preponderance over Greensboro applies 
not only to over-all air traffic but also to the traffic . 
exchanged with Columbus, Toledo, and Detroit. Nor is Char- 
lotte's preponderance confined to recent survey periods, for 
as the Examiner noted Charlotte has consistently out-produced 
Greensboro in passengers to Columbus, Toledo, and Detroit in 
every survey period since March 19)7." 6/ 


6/ Petitioner's argument (Br. 28) that the traffic- preponderance 
of Charlotte must be discounted because of the superior air service which 
it had following the Board's first decision and subsequent exemption to 
Eastern ignores the fact that it had a similar preponderance before such 
authorizations were granted in 1955 and 1956. 





Petitioner attempts to create the impression that the Board's 
determination that Charlotte has a greater cammnity of interest with 
Columbus, Toledo and Detroit than Greensboro is based on the fact that 
it had a greater mmber of long distance telephone calls to those 
cities, and that a few more firms in those cities have branch offices 
in it than in Greensboro. But these facts were merely additional evi- 
dence upon which the Board rested its finding. The basic support for 
the finding is Charlotte's clear traffic preponderance over Greensboro-- 


a preponderance which necessarily is the strongest evidence of its 


greater need for air service, and its closer commmnity of interest 
with points served. As the Board stated (Tr. 3650-3651): 


"It seems clear from the record as a whole that Char- 
lotte's present-day traffic mderance over Greensboro ~ 
camot be accounted for merety on the basis of Eastern's 
improvements in Charlotte service. The traffic figures 
are too heavily in Charlotte's favor, and their indications 
are corroborated by the evidence of comparative economic 
importance referred to above. To the same effect, and with 
specific reference to commnity of interest with the cities 
on the new Eastern segment in question, are date on the 
mamber of long distance telephone calls of Charlotte and 
Greensboro, showing that on an average business day, in 
March 1953, Charlotte exchanged 72 calls with Columbus, 
Toledo, and Detroit, compared with h2 exchanged by Greens- 
boro. In view of ail of the foregoing, the contention 
that Greensboro would generate a volume of air traffic 
comparable to Charlotte's to the points involved if the 
Board would split Eastern's route at Greensboro rather 
than Charlotte is not supported by the record." 
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CONCLUSION 
The Board's order should be affirmed. 


Respectfully submitted, 


VICTOR R, HANSEN, 
JOHN H. WANNER, Assistant Attorney General, 
Associate General Counsel, 


O. D. OZMENT, ’ Attorney, 


Assistant General Counsel, Department of Justice. 
Litigation and Research, 
FRANKLIN M. STONE, 
MORRIS CHERIKOV, General Counsel, 
MONTE LAZARUS, Civil Aeronamtics Board, 


Attorneys, 
Civil Aeronantics Board. 


Dated: September 17,3 1958 
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APPENDIX 


The pertinent provisions of the Civil Aeronautics Act of 1938, 52 


Stat. 973, as amended (9 U.S.C. 01, et seq.) are as follows: | 


DECLARATION OF POLICY 


Sec. 2. Im the exercise and performance of its powers 
and duties under this Act, the Authority [Board] shall con- 
sider the following, among other things, as being in the 
public interest, and in accordance with the public: conveni- 
ence and necessity-- : 

(a) The encouragement and development of an air transpor- 
tation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 

(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation, by 
air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without un- 
jast discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

(e) The regulation of air commerce in such manner as to 
best promote its development and safety, and 

(2) The encouragement and development of civil aero- 
nautics. 


x * * * % 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 01. (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
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by the Authority [Board] authorizing such air carrier to 
engage in such transportation: 


* % *% * % 





Issuance of Certificate 


(d) (1) The Authority [Board] shall issue a certificate 
authorising the whole or any part of the transportation . 
covered by the application, if it finds that the applicant 
is fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is required. 
by the public convenience and necessity; otherwise such . . 
application shall be denied. ; 


% x * * * 
Terms and Conditions of Certificate 


(f) Each certificate issued under this section shall 
specify the terminal points and intermediate points, if any, . 
between which the air carrier is authorized to engage in air 

tion and the service to be rendered; and there 
shall be attached to the exercise of the privileges granted 
by the certificate, or amendment thereto, such reasonable. 
terms, conditions, and limitations as the public interest may 
require. * * #* No term, condition, or limitation of a — 
certificate shall restrict the right of an air carrier to add 
to or change schedules, equipment, accommodations, and faci-. 
lities for performing the authorized transportation and serv- 
ice as the development of the business and the demands of the 
public shall require. No air carrier shall be deemed to have 
violated any term, condition, or limitation of its certificate 
by landing or taking off during an emergency at a point not 
named in its certificate or by operating in an emergency under 
regulations which may be prescribed by the Authority [Board], 
between terminal and intermediate points other than those 
specified in its certificate. Any air carrier may make charter 
trips or perform any other special service, without regard to 
the points named in its certificate, under regulations pre- | 
scribed by the Authority [Board]. . 


+ % % * * 
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RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
Carrier's Duty to Provide Service, Rates, and Divisions 


Sec. 0h. (a) It shall be the duty of every air carrier to 
provide for and furnish interstate and overseas air transporta- 
tion, as authorized by its certificate, upon reasonable request 
therefor and to provide reasonable through service in such air 
transportation in comection with other air carriers; to provide 
safe and adequate service, ‘equipment, and facilities in connec- 
tion with such transportation; to establish, observe, and en- 
force just and reasonable individual and joint rates, fares, 
and charges, and just and reasonable classifications, rules, 
regulations, and practices relating to such air transportation; 
and, in case of such joint rates, fares and charges, to estab- 
lish just, reasonable, and equitable divisions thereof as be- 
tween air carriers participating therein which shall not unduly 
prefer or prejudice any of such participating air carriers. 


_ Diserigination 


(>) No air carrier or foreign air carrier shall make, give, 
or cause any undue or unreasonable preference or advantage to 
any particular person, port, locality, or description of traffic 
in air transportation in any respect whatsoever or subject any 
particolar m, port, locality, or description of traffic in 
air transportation to any unjust discrimination or any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever. 


* +t *% % * 





Inited States Court of A 
: For the ¢ Appeals 


IN THE UNITED STATES COURT OF APPEALS — of Columbia Circwit 
FOR THE DISTRICT OF COLUMBIA CIRCUIT HEN 
FLED DEC 10 1958 


GREENSBORO-HIGH POINT AIRPORT AUTHORITY, ) CLERK 
Petitioner, 
Vv. No. 14,382 
CIVIL AERONAUTICS BOARD, ; | 
Respondent. ) 


PETITIONER'S MOTION FOR REHEARING 


To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 
Petitioner, the Greensboro-High Point Airport 
Atithority, respectfully presents this Motion for Rehearing 
in the above-styled and numbered cause, and, in support 
thereof, shows to the Court: 
I. THE COURT FAILED TO DECIDE THE ISSUE 
PRESENTED, I.E., AFTER REMAND BY THIS | 
COURT, MUST THE CIVIL AERONAUTICS 
BOARD AFFORD DUE PROCESS IN A SUBSE- 
QUENT HEARING? 
This cause was originally remanded by this 
Court to the Civil Aeronautics Board to make appropriate 
findings.2/ 
1/ Greensboro-High Point Airport Authority v. Civil 
Aeronautics Board, 97 U.S. App. D.C. 358, 231 
F.od 517 (1956). 


The Board could -- but did not -- issue its 
second opinion on the basis of the original recora.2/ 
Instead, the Board directed that the record be reopened. 

At the reopened hearing, petitioner, as will be subse- 
quently shown, was denied due process. The real point at 
issue is not, as the Court's opinion indicates, whether 

the Board complied with the directions of the Court, but 
whether, in appearing to comply with the directions of the 
Court, the Board deprived petitioner of due process in the 
second hearing. The Court's opinion states only that the 
Board "adequately" complied; this would indicate an adequacy 
of findings and reasons on the part of the Board, but it is. 
not tantamount to a decision that petitioner was either, .., 
entitled to or accorded due process at the second hearing. 
If petitioner was entitled to, but was not given, due ‘ 
process, it is submitted that it was denied its rights. 


II. THE IMPORTANCE OF THE ISSUE MERITS 
A CLARIFICATION BY THIS COURT. 


In the preface to his Administrative Law Treatise, 


Professor Kenneth Culp Davis says, 


"Even though the Supreme Court spends a 
third of its time reviewing administrative 
action, it has failed, in many branches of 
administrative law, to produce a coherent body 
of principles." | 


If such had been the case, petitioner would never 
have presented to this Court the arguments which 
it did present, and which the Court's opinion does 
not answer. 
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According to Professor Davis, 

"The essential needs are that the Court should 
give greater attention to law development, that 
it should take greater advantage of the values 
of case-to-case growth of law, and that it should 
take more seriously its obligation to litigants, 
to lower courts, to agencies, and to legal 
counselors to do what it reasonably can do to 
move toward a further clarification of the law at 
creates and administers." 

This case presents the issue of whether a party to 
an administrative proceeding can be denied procedural due 
process if the agemy decides to hold a further hearing as a 
part of its apparent compliance with the Court's direction 
to make findings and give reasons for the agency decision. 
The amswer to this issue is not clearly set out in any opinjon 
which petitioner has been able to discover, and it is a phase 
of administrative law which has not been settled. The 
importance of this question is clear when one considers, the 


dangers of permitting administrative agencies to write their 


own rules of conduct in the case of hearings after remand. 


In its brief to the Court, petitioner cited three 
cases involving second trials in court, but was unable to 
cite any case exactly in point involving administrative 
agencies. The Board, in its brief, cited no cases directed 
to this point, and petitioner and the intervenors were able 


to cite only two general decisions. 


The only cases cited by any party which relate to 


this important point are: 
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Ford Motor Co. v. National Labor Rel. BG. , 
305 U.S. 304 (1939); 


Federal C. C. v. Pottsville Broadcasting Co., 
309 U.S. 134 (1940). 


Both of these cases were decided more than fifteen 
years ago, and before the Administrative Procedure Act 
became law. Each of these cases, dealing with the second 
decision of an administrative agency, containsgeneral language 
which Professor Davis characterizes as a “general essay to 


produce desired substantive results in particular cases." 


The first case, Ford Motor Co. v. National Labor 
Rel. Bd., 305 U.S. 364 (1939), did not involve the procedural 
aspects of a second hearing, because no second hearing had 
been held, and the Supreme Court merely allowed the adminis- 
trative agency an opportunity to make a new record after 


3/ 


the proposition that a second hearing, after remand, is 


remand. Hence, this case is no authority for or against. 


governed by the same rules and safeguards as the first hear- 


ex 


ing before the agency. 


The second case, Federal C. C. v. Pottsville 


Broadcasting Co., 309 U.S. 134 (1940), involved a different 





3/ The Supreme Court did say that "remand" means 
"the case is returned to the administrative body 
in order that it may take further action in 
accordance with the applicable law." (Emphasis 
Supplied) One would naturally suppose that pro- 
cedural due process is part of the "applicable 
law," but there is no court decision which speci- 
fically so holds. 


is 


question. After remand, the Federal Communications Conm- 
mission did not hold a second hearing, but proposed to 
hear argument on the Pottsville application and two other 
applications which had been heard, but not decided, to 
determine "on a comparative basis" which application would 


"best serve the public interest.” 


In the companion case of Fly v. Heitmeyer, 309 
U.S. 146 (1940) the Supreme Court held that a proposal by 
the Commission to take evidence, after remand, on the 
issueof comparative ability of various applicants was not 


igmproper. 


In neither of these cases is there discussed the 
question of whether due process is a requisite of a second 


hearing. 


The Board's brief would indicate a belief on its 
part that due process need not be afforded at a second 
hearing. It contends, for example, that the Board was not 
required to consider on remand the issue of alleviating 
the discrimination by splitting the route at a point south, 
although the scope of the original hearing certainly included 
this issue if it included the issue of splitting the route 
anywhere south of Charleston, W. Va. To support this con- 
tention, the Board relies on general language in a Supreme 
Court opinion that there are “historical differences in the 


relationship between administrative bodies and reviewing 
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courts and that between upper and lower courts." But that 
language was written in 1942, long Berne the Administrative 


Procedure Act was ees 


The Administrative Procedure Act "is no mere codifi- 
cation of pre-existing law... One of its purposes was to 
enlarge the authority of the courts to check illegal and 


arbitrary administrative action.""5/ 


This Court protected petitioner against the Board's 
arbitrary action in the first hearing, and it is submitted 
that similar protection should be afforded against arbitrary 


action at the second hearing. 


In the Pottsville Broadcasting Co. Case, this 
Court held that, after remand, the agency was not entitled 
to broaden the scope of the hearing, and the Supreme’ Court 
reversed upon the ground that no rights of priority were 


6/ 


created.— 


4/ The language appears in Scripps-Howard Radio v. Federal 
Communications Commission, 316 U.S. 4 (1942) -- a case 
not involving procedure after remand. 


5/ American President Lines v. Federal Maritime Board, 
D.C. D. C., ila F. Supp. 346 (1953). 


6/ Pottsville Broadcasting Co. v. Federal C. Commission, 
70 App. D.C. 157, 105 F.2d 36 (1939), reversed 309 U.S. 
134. Much of the language in the Supreme Court's opinion 
refers to the "curtailed review allowed" by the Communi- 
cations Act, and "interference by the courts" in adminis- 
‘trative proceedings. Since then, the Supreme Court has 
taken a more liberal view of the powers of the courts 
under the Administrative Procedure Act, pointing out 
that "it would be a disservice to our form of Government 
and to the administrative process itself if the courts 
should fail, so far as the terms of the Act warrant, 
to give effect to its remedial purposes where the evils 
it was aimed at appear.” Wong Yong Sun v. McGrath, 
339 U.S. 33, 41 (1950). 





In this case, petitioner contends that the Cixil 
Aeronautics Board may not curtail the scope of a case in a 


hearing after remand. 


It is this contention which the opinion of the 
Court ignores. Instead of answering the contention, the 
Court by its affirmance has in effect told the Board that the 
Board can hold a truncated hearing, narrow the scope of the 
case, and act in an arbitrary fashion so long as it makes 
findings which are “adequate” to support its original 
conclusion. The Board should not have carte blanche in 
its procedural actions even if the ultimate result is to 


supply missing findings of fact. 


In the instant case, the Board simply re-affirmed 
its original decision. It could not have done this if it 
had not severely limited the scope of the case. The basis 
for the re-affirmation is clearly the fact that Piedmont 
Aviation's subsidy would be increased by choosing Greens- 
boro-High Point or a more northerly point as the split-off 
point for Eastern's new route. And, the Board said it 


would rather protect Piedmont than prevent a discrimination. 


The whole purpose of splitting the route is to 
protect Piedmont. The Board, as well as petitioner, knew 


that this purpose could be achieved, and the relative 


position of Greensboro-High Point maintained if a point 


south of Charlotte were made the split-off point. But, the 





Board drew an arbitrary southern boundary thereby preventing 
petitioner from showing how a point further south not only 
would avoid discrimination but would also protect Piedmont. 
By constricting the case after remand, the Board rendered 
it impossible for petitioner even to raise this argument, 
much less obtain findings to this effect. What the Board 
did was to select a point south of Charleston, W. Va., 
i.e., Charlotte, N. C., as a split-off point which was not 
at issue in the first hearing. This resulted in the dis- 
crimination against Greensboro-High Point. Then, at tebe 
second hearing, the Board refused to consider a change in 
the route insofar as Charlotte was concerned. If this 
issue of a more southerly point had been before the Board 
at the second hearing, as it was at the first hearing, the 
Board's decision would probably have been different. When 
the Board limited the issues at the second hearing, it 
completely deprived petitioner of the right to introduce 
evidence and to argue the issue of splitting the route at 


a more southerly point. 


This was arbitrary procedure which seriously 
prejudiced petitioner in its efforts to remove a discrimina- 


ti6n. 


Petitioner prays that this Court reconsider its 
opinion, and, for the reasons stated herein and in peti- 


tioner's briefs, hold that the Board's procedural action 


was irregular, arbitrary, and prejudicial to petitioner; and 
grant such other and further relief as to the Court may seem 
appropriate. 

Respectfully submitted, 

ALBERT F. BEITEL 


905 American Security Building 
Washington 5, D. C. 


Attorney for Petitioner 


Morris, Pearce, Gardner & Pratt 
905 American Security Building 
Washington 5, D. C. 


Of Counsel 


December 10, 1958 


CERTIFICATE OF COUNSEL 


The undersigned counsel certifies that the fore- 
going Motion for Rehearing is presented in good faith and 


not for delay. 


[s/ Albert F. Beitel 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The issues have been stipulated by the parties to be as follows 


(see Prehearing Conference Stipulation, "I. Issues"): 


1. Whether the Board erred in refusing to consider the question 
of splitting Eastern's Route at a point south of Greensboro-High Point 
or Charlotte. 


2. Whether, in relation to the issue of discrimination against 
Greensboro-High Point in favor of Charlotte, the Board was authorized 
to consider as criteria for decision the relative air service needs of 
the two localities in relation to Columbus, Toledo, and Detroit, and 
the impact of its action upon the competitive and subsidy positions of 
Piedmont. 


3. Whether Board consideration of the matters embodied in 
paragraph 2, or of any other matters south of Charleston in relation to 
the justification for its action, was precluded as being beyond the scope 
of the area of the Charleston-Columbus Case. 


4. Whether substantial evidence supports the Board's findings 
that Charlotte has a stronger community of interest with Columbus, 
Toledo, and Detroit, and a greater need for air service to them, than 
has Greensboro-High Point. 


>. Whether the Board made the findings of fact requested by 
petitioner, and if not, whether it erred thereby. 


STATEMENT OF INTERVENTION , 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 382 


GREENSBORO-HIGH POINT AIRPORT AUTHORITY, 
Petitioner, 
v. : 
CIVIL AERONAUTICS BOARD, , 
Respondent. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF OF EASTERN AIR LINES, INC., 
INTERVENOR 


I, 
STATEMENT OF INTERVENTION 


On April 15, 1958, Eastern Air Lines, Inc. ("Eastern") filed a 
motion for leave to intervene herein which was granted by this Court 
by order dated May 1, 1958. | 


i. 
COUNTER-STATEMENT OF THE CASE 


This is the second appearance of this case before this Court. 
The first appeal (which is reported at 231 F.2d 517) resulted in a re- 
mand of the proceeding to the Board for "appropriate findings of fact 
on the issue" of discrimination raised by petitioner and for a state- 
ment of" ‘the reasons or basis' for its conclusion" (231 F.2d 522) with 
respect thereto. 


The original proceeding which ultimately resulted in the fore- 
going decision of this Court was instituted by the Civil Aeronautics 
Board ("the Board") by Order E-7745, dated September 23, 1953, which 
directed an investigation into the question of whether the public conven- 
ience and necessity might require more direct air service between 
Columbus, Ohio and Charleston, West Virginia and whether, in the 
event it should be found that such services were required, Eastern 
and/or Piedmont Aviation, Inc. ("Piedmont") should provide such 
service. That Board instituted investigation, commonly called the 


Charleston-Columbus Case, was designated Docket 6436 (Tr. 1). 


The Board's order instituting the Charleston-Columbus Case 
also consolidated for consideration in that case the application of 
Eastern, Docket 4096, proposing the amendment and extension of its 
Route 6 so as to add Columbus and Toledo, Ohio thereto and an applica- 
tion of Piedmont in Docket 4251 insofar as that application proposed 


services between the intermediate point Charleston and the proposed 


new terminal point Columbus via the prapsee intermediate point 


Parkersburg, West Virginia-Marietta, Ohio. Eastern's Route 6 then 
extended, in pertinent part, between Miami and Detroit via intermediate 
points which included, inter alia, Jacksonville, Columbia, Charlotte, 


at Subsequently, the Board also consolidated an application of Lake Central 


Airlines, Inc. in Docket 6370, a fact not material to the issues of this 
appeal. 





3 
Greensboro/High Point, Winston-Salem, Roanoke and Charleston. 


Numerous petitions for leave to intervene in the proceeding were 
filed by various parties, not including the petitioner herein. Certain of 


those petitions were granted and others denied. 


After extensive public hearings and receipt of briefs by various 
parties, the Examiner, by whom the case had been heard, issued an 
Initial Decision. In that Initial Decision the Examiner found that the 
public convenience and necessity required the amendment of Eastern's 
certificate for Route 6 so as to authorize service on that route beyond 
the intermediate point Charlotte to the terminal point Detroit via the 
intermediate points Columbus and Toledo. He further found that Pied- 
mont's certificate for Route 87 should be amended so as to authorize 
service beyond the intermediate point Charleston to the terminal point 
Columbus via the intermediate point Parkersburg-Marietta (Tr. 2048). 


Following the issuance of the Examiner's Initial Decision, the 
petitioner herein filed a petition for leave to intervene in that proceed- 
ing alleging, inter alia, that the Examiner's recommendation to "split" 
Eastern's Route 6 at Charlotte . would discriminate against petitioner 
and have serious adverse economic implications for petitioner (Tr. 2300). 
Petitioner's petition for leave to intervene was granted by the Board and 
at oral argument before the Board on October 5, 1954, the Board heard 
petitioner's case (Tr. 2307). | 


Thereafter, on January 17,1955, the Board decided the Charles- 
ton-Columbus Case and adopted the Examiner's recommendations 
(Tr. 2878). : 


Following that decision, on February 16,1955, the petitioner 
filed with the Board a petition for reconsideration and rehearing in that 
proceeding, alleging that the Board's decision discriminated against 
‘petitioner in favor of Charlotte (Tr. 2903). It suggested that traffic and 
economic considerations required modification of the Board's decision 
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so as to eliminate the alleged discrimination against petitioner. The 
Board denied that petition for reconsideration. Thereupon, petitioner 
filed with this Court a petition to review the orders of the Board in the 
Charleston-Columbus Case and, on March 22, 1956, this Court entered 
its decision, vacating the Board's decision for lack of sufficient findings 
on petitioner's charge of discrimination. In pertinent part the opinion 
of this Court stated as follows (231 F.2d 517, 521-522 (1956)): 


"Greensboro's grievance is thus not deprivation of 
existing service, or even inadequate service, but compe- 
titive disadvantage as compared with Charlotte. A claim 
of this sort obviously appeals less to equity than a claim 
that administrative action has resulted in some actual 
loss to the complainant or deprivation of benefits thereto- 
fore enjoyed by it. Administrative discrimination between 
localities may often be necessary, often be justified. Our 
American system of free enterprise tends to adjust many of 
these problems: good business management is prompt to supply 
service whenever and wherever demand appears. In regulated 
industries, this urge for expansion may be lessened or slowed 
down, but it still remains. In the instant case, Eastern and 
Piedmont will presumably meet any demands for service which 
Greensboro generates. If they do not, Greensboro can raise 
the matter in a complaint lodged with the Board. 


"Despite these considerations, the fact remains that 
Greensboro has not received a plain answer to its charge of 
discrimination. We think it is entitled to one. The issue 
was flatly raised, and was relevant to the Board's ultimate 
decision as to what the public convenience and necessity re- 
quired. The Board's failure to supply an answer was not 
harmless error, but prejudiced Greensboro's position in its 
efforts to obtain judicial review. We think the Board should 
now make appropriate findings of fact on the issue, and state 
"the reasons or basis' for its conclusion. In its discretion, 
it may do this on the present record, or permit additional 
testimony and argument." 


Following remand of the proceeding to the Board, the Board 
granted exemption authority to Eastern and Piedmont to permit con- 


tinuation of the services authorized by the Board in its previous de- 


cision and, following receipt of the views of the parties (Tr. 2958- 
2974), the Board rescinded its earlier order which had granted amen- 
ded certificate authorizations to both Eastern and Piedmont and, on 
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November 1, 1956, reopened this proceeding for further hearing "on 
the claim of discrimination against Greensboro-High Point in compari- 
son to Charlotte" (Tr. 2980). 


Thereafter, following publication of proper notice a prehearing 
conference in the proceeding (now known as the Reopened Charleston- 
Columbus Case, Docket 6346 et al.) was held. At the prehearing con- 
ference the Examiner ruled that the issue to be resolved in the re- 
opened proceeding was as follows (Tr. 2993 and 3489): | 

"Does the 'claim of discrimination’ of Greensboro 
require the amendment of Eastern's certificate for Route 

No. 6 to establish an alternate segment beyond the inter- 

mediate point Greensboro, or a point north thereof, rather 

than beyond Charlotte, to the terminal point Detroit via 

the intermediate points Columbus and Toledo, Ohio?" . 


At the prehearing conference petitioner maintained that the 
issue in the reopened proceeding properly should be (Tr. 3492): 

"1. Would a split of Eastern's route at Charlotte result 

in a discrimination against the Greensboro-High Point/ 

Winston-Salem area in its relationship with the Charlotte 

area, or, conversely, result in a preference or advantage 

to the Charlotte area in its relationship with the Greensboro- 

High Point/Winston-Salem area? 


"2. How should that discrimination be alleviated?" 


Hearings in the reopened proceeding were held on February 19 
and 20, 1957, in Washington. | 


Thereafter, on May 7, 1957, the Examiner issued an Initial 
Decision in the Reopened proceeding finding that the public convenience 
and necessity require the amendment of Eastern's Route 6 so as to au- 
thorize service on that route beyond the intermediate point Charlotte 
to the terminal point Detroit via the intermediate points Columbus and 
Toledo; and that such an amendment of Eastern's certificate for Route 
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6 does not constitute an undue discrimination against Greensboro or in 
favor of Charlotte (Tr. 3485). 


Petitioner, but no other party, filed exceptions to the Examiner's 
Initial Decision (Tr. 3526) and, following brief to the Board by peti- 
tioner (Tr. 3552) the Board heard oral argument. Thereafter, on 
January 16, 1958, the Board issued its decision in the Reopened pro- 
ceeding finding that the petitioner had not established on the record its 
charge that the amendment of Eastern's certificate for Route 6 as re- 
commended by the Examiner in both proceedings would be discrimina- 
tory against petitioner or in favor of Charlotte. The Board also found j 
that to the extent any discrimination might result, the public benefits 
otherwise accruing would outweigh any such alleged discrimination 
(Tr. 3631). 


No party to the proceeding filed a petition for reconsideration. 
Thereafter, although it had not sought reconsideration of the Board's 
decision, on March 17, 1958, petitioner filed its petition for review of 


the last above-mentioned order of the Board. 


iit. 
SUMMARY OF ARGUMENT 


Throughout the proceedings below Eastern has expressed its 
willingness to serve Greensboro to and from Columbus, Toledo and 
Detroit. No party (including petitioner) has ever challenged the Board's 
findings of public convenience and necessity requiring the service pres- 
ently being provided by the Charlotte-Columbus-Toledo-Detroit exten- 
sion of Eastern's Route 6. No issue as to that ultimate finding is before 
this Court. 


The only real issue here is the relatively simple one of whether 
the Board has adequately responded to the mandate of this Court on the 
previous appeal of this case by petitioner. 
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On the previous appeal this Court, while recognizing that peti- 
tioner could not properly complain of any lack of notice, pointed out 
that petitioner's complaint was solely "competitive disadvantage as 
compared with Charlotte” (231 F.2d 517, 521) and instructed the Board 
to decide that claim squarely. : 


Obviously, however, in deciding the ''claim of discrimination" 
the Board is required to measure that claim against the standard which 
is the touchstone of the Board's authority - the Civil Aeronautics Act. 
The statutory frame established by Congress for the Board's deter- 
minations has as its basic foundation the public convenience and neces- 
sity and the public interest. The Board would, indeed, have been guilty 
of error had it permitted the public interest to be subverted to the pri- 
vate interest of any party, be it petitioner or an applicant. The fact 
that petitioner is a part of the "public" does not entitled it to any 
special procedure or require that the Board consider its "claim of dis- 
crimination" in the abstract totally divorced from any consideration of 
the factors of public convenience and necessity. | 


This Court instructed the Board to consider petitioner's "claim 
of discrimination" and make a square decision thereon. The Board has 
responded to that mandate. . 


IV. 
ARGUMENT 


At the outset, it should be noted that Eastern appears in this 
case Simply to protect its basic authorization to serve Columbus and 
Toledo on an extension of its Route 6 from Charlotte to the Ohio cities 
and to Detroit. Petitioner does not challenge the Board's findings of 
public convenience and necessity in support of that authorization. 
Throughout the proceedings below, Eastern has expressed its willing- 
ness to serve Greensboro-High Point to and from Columbus and Toledo. 
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There is no issue here of the requirement for the service which 
has been and is being provided by the Charlotte-Columbus-Toledo- 
Detroit extension of Eastern's Route 6. The Board has found that the 
public convenience and necessity require that service. The petitioner, 
and all other parties here and in the proceedings below, have never 
challenged, but admitted, that ultimate finding. 


Petitioner's complaint now, as in its previous appeal to this 
Court in this case, is that, if Charlotte is to receive that service by f 
Eastern, Greensboro is also entitled to receive that service. That i 


issue has been decided adversely to petitioner. 


The basic issue involved in this appeal is, in reality, a rela- 
tively simple one which might be fairly stated as follows: 


Did the Board, in its reopened proceeding, make appropriate | 
findings of fact and provide the necessary reasons or basis for its con- 
clusion on the claim of discrimination raised by Greensboro? 


The only issue involved in the Reopened proceeding, and the only 
real issue involved in this appeal, is still the same as the basic issue 
involved when this case was previously before this Court. At that time, 
as now, petitioner sought to question the adequacy of the notice pro- | 
vided to petitioner by the notice of hearing in the original proceeding 
below. 


In the previous appeal this Court held that no question of the 
adequacy of the notice to petitioner was, or could be, properly raised 





See, for example, petitioner's brief herein, pp. 10 et seq., in which 
petitioner charges that the Board "went beyond the notice of hearing" 
and "when it departed from its original notice of hearing" and "if 
there were to be no adherence to the notice of hearing", etc. 
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1 
by petitioner's appeal (231 F. 2d 517, 520). 


The Court pointed out that petitioner's "grievance" was solely 
"competitive disadvantage as compared with Charlotte." It was this 
issue, and only this issue, on which the Court said "Greensboro has 
not received a plain answer" and the Court thought Greensboro was "en- 
titled to" an answer (231 F.2d 517, 521). That is the issue which this 
Court said was "flatly raised" and "was relevant to the Board's ulti- 
mate decision as to what the public convenience and necessity required" 
(231 F.2d 517, 522). 


That is precisely the issue upon which hearings have been held 
and which the Board's order (which is the subject of this appeal) dis- 
cusses in detail. | 


We find it most difficult to follow petitioner's reasoning. As 
we understand the position taken in petitioner's brief it argues in sup- 
port of a proposition which, if endorsed, would require the Board to 
provide petitioner with a service which the Board has found petitioner 
does not need, because of an alleged discrimination between geographic 
areas which the Board has found does not in fact exist. 


As the Board made amply clear in its order, which is the subject 
of this appeal, in passing upon petitioner's claim of discrimination, the 
claim "must be appraised in the light of all the elements of public 
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In connection with petitioner's claimed lack of notice it is interesting 
to note the difficulty with which petitioner's arguments have been con- 
trived. The first section of petitioner's brief argues that the Board 
could have, and should have, considered "splitting" Eastern's Route 

6 at a point south of Greensboro or Charlotte. The second section of 
petitioner's brief apparently is devoted to the argument that the 
Board should not have considered "splitting" Eastern's Route 6 at. 

any point south of Charleston, West Virginia (which is north of both 
Greensboro and Charlotte). The inconsistency is obvious. The | 
first section of the brief recognizes the power of the Board, pursuant 
to Eastern's application, to "split Eastern's route into Columbus and 
Toledo at any point south of Charleston, while the second section of 
the brief argues that such action could not be taken. | 
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convenience and necessity, which constitute the ultimate issue" (Tr. 


3639). In this, the Board appears to follow precisely the ruling of this 
Court on the former appeal in which this Court found that the issue of 
discrimination raised by petitioner "was relevant to the Board's ulti- 
mate decision as to what the public convenience and necessity required" 
(231 F.2d 517, 522). 


Petitioner complains that "the Board arbitrarily and capriciously 
fixed a southern boundary at Greensboro, thereby changing the entire 
structure of the case" (Petitioner's brief, p. 11). The issue raised by 
petitioner was a charge of discrimination resulting in a competitive 
disadvantage to petitioner as compared to the city of Charlotte. This 
was the issue on which this Court directed the Board to "make appro- 
priate findings of fact’’ and "state the reasons or basis for the con- 
clusion" (231 F.2d 517, 522). 


It would seem to be axiomatic that for a claim of discrimination 
to be valid, with respect to air services as between two cities, one of 
three situations must exist: 

(1) Either it must be shown that neither of the two cities re- 
quires the particular service but that one city is to be authorized to 
receive the service while the other is not; 

(2) Or it must be shown that both of the cities require the 
service but only one of the cities is to be provided the service while 
the other is not; 

(3) Or it must be shown that only one of the two cities requires 
the service and that the city which is shown to require the service is 
not to be provided the service while the other, which is shown not to 
require the service, is to be provided service. 


Petitioner would have the Court require the Board to consider 
its claim of discrimination in the abstract, totally divorced from the 
statutory frame of reference which contains the only known definition 
of “public convenience and necessity" and which is the only source of 
the agency's power to authorize service for any city. 
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In essence, the proceeding below resulted in findings that 
Charlotte requires Eastern's service to Columbus and Toledo whereas 
Greensboro does not and that Greensboro has been unable to show on 
the record that providing the service for Charlotte in any way results 
in discrimination to petitioner. In reaching those ultimate findings the 
Examiner and the Board in the proceeding below considered the com- 
parative standings of Greensboro and Charlotte based upon various 
economic indices including population, retail sales, retail store pay- 
rolls, unit incomes, effective buying income, Series E bond sales, 
bank deposits, post office receipts, wholesale sales, retail stores, 
savings and loan associations, number of establishments, number of 
employees, and total sales. The Board also considered comparisons 
of the historic air traffic data at the two cities including total passen- 
gers, total revenue passenger miles and estimated passenger revenue, 
as well as other considerations involving the interests of the traveling 
public such as, for example, the delay to air travelers which would be 
involved both from the standpoint of additional stops per flight, addi- 
tional mileage per flight and additional time per flight over the routings 
involved in "splitting" the route to Columbus and Toledo at Charlotte, 
on the one hand, or at Greensboro-High Point, on the other. In addi- 
tion, consideration was given to other elements of the public interest 
such as the possible diversion from Piedmont with concomittant subsidy 
increases which might result from "splitting" the route on either of the 
alternate segments. . 


In its decision, of which petitioner complains, the Board 


actually went further than required of it by the previous decision of 
this Court. The Board's finding, specifically and explicitly made with 
all of the basic findings of fact and inferences and conclusions there- 
from which are attendant upon, and an inseparable part of, the ulti- 
mate finding, that the Board's previous action in finding that the public 
convenience and necessity required extension of Eastern's Route 6 
from Charlotte to Columbus and Toledo did not, and does not, in fact, 
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discriminate against Greensboro-High Point, would have been a com- 
plete compliance with the Court's order on the previous appeal that the 


Board ''make appropriate findings of fact on the issue and state the 
reasons or basis for its conclusion" (231 F.2d 517, 522). Actually, 
the Board went further, and in its order, which is the subject of this 
appeal, found that even if such a discrimination against petitioner in 
favor of Charlotte could be shown, that to the extent such a discrimina- 
tion might result, it would be far overbalanced by the public benefits 
which would result from extension of Eastern's Route 6 from Charlotte 
rather than from Greensboro-High Point or some other point. 


Petitioner conveniently overlooks the essence of the Court's 
mandate to the Board in the previous appeal. This Court instructed 
the Board to consider petitioner's claim of discrimination and make a 
Square decision thereon. The Board has adequately responded to the 
Court's mandate. 


The Board found, as it had to find, that it must consider peti- 
tioner'’s claim of discrimination within the statutory frame of reference 
laid down for it by the Congress and that petitioner's claim of discrimi- 
nation must be gauged against that standard which includes the Board's 
primary function of providing for the public convenience and necessity. 
We believe it was required to do no more. 


¥. 
CONCLUSION 


The Board has responded to the mandate of this Court on the 
previous appeal and has squarely decided petitioner's "claim of dis- 


crimination." Petitioner has shown no error in the proceedings below. 


There is no challenge to the Board's findings of public con- 
venience and necessity requiring the service presently being provided 


by the Charlotte-Columbus-Toledo-Detroit extension of Eastern's 
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Route 6. Petitioner admits that ultimate finding as did all other parties 
in the proceedings below. Eastern, therefore, renews here the re- 
quest it made below that there be a prompt end to this protracted litiga- 
tion and that, irrespective of the disposition of the basic Greensboro 
plea (i.e. , that Eastern also be authorized to serve Greensboro to and 
from Columbus, Toledo and Detroit), Eastern's basic authorization to 
serve Columbus and Toledo be not disturbed. 


WHEREFORE, Intervenor Eastern Air Lines, Inc., prays that 
the Court affirm the order of the Board and dismiss the petition for 


review. 


Respectfully submitted, 3 


E. SMYTHE GAMBRELL 


HAROLD L. RUSSELL © 


Gambrell, Harland, Russell, 
Moye & Richardson 

Suite 825 

The Citizens & Southern National 
Bank Building 

Atlanta 3, Georgia 


Attorneys for Eastern Air 
Lines, Inc. 


Dated: September 17, 1958 
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COUNTERSTATE MENT OF QUESTIONS PRESENTED 


Intervener, City of Charlotte, North Carolina, adopts the 
Counterstatement of Questions Presented contained in the brief of 


Respondent, Civil Aeronautics Board. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 


DISTRICT OF COLUMBIA CIRCUIT 


No. 14,382 


GREENSBORO-HIGH POINT, Petitioner 
Wi 


CIVIL AERONAUTICS BOARD, Respondent 


BRIEF FOR INTERVENER, CITY OF CHARLOTTE, N. C. 


On Petition For Review Of Order 
Of The Civil Aeronautics Board 
COUNTERSTATEMENT OF THE CASE 
Petitioner seeks review of an order of the Civil Aeronautics 
Board (Tr. p. 3635) which reaffirms the award to Eastern Air Lines, 
Inc. (Eastern) of an extension of its Miami-Detroit route (No. 6) by the 
addition of a segment between Charlotte, N. C. and Detroit, Michigan 


via Columbus and Toledo, Ohio. The earlier award to Eastern was 


set aside by this Court because the Board had not given Petitioner a 


plain answer to its charge that the Board had discriminated against it. 





The First Proceeding 


Also involved in the first proceeding before the Board in ad- 
dition to Eastern's application were (1) an application by Piedmont 
Aviation, Inc. (Piedmont) for an amendment to its Route No, 87 to pro- 
vide service between Charleston, W. Va. and Columbus, Ohio via 
Parkersburg, West Va.-Marietta, Ohio, and (2) an investigation, started 
on the Board's own motion, of the need for additional air service be- 
tween Columbus, Ohio and Charleston, West Virginia. 

The Examiner found that approval of the applications as pro- 
posed would result in unnecessary duplication of service between 
Charleston, West Virginia, and Columbus, Ohio, and would divert 
substantial revenue (calculated by the Board at $125,000) from Pied- 
mont, a subsidized carrier. The Examiner further found that the need 


for additional service between the Ohiocities and cities in the South 


could be fulfilled, and the diversion from Piedmont eliminated, by per- 


mitting Eastern to operate a new segment of its Route No, 6 between 
Charlotte, North Carolina and Detroit via Columbus and Toledo, Ohio. 
Not unmindful that such a route would by-pass Charleston, West Virginia, 
and Greensboro-High Point, North Carolina, the Examiner found that 
“these cities would not be affected to any appreciable degree by such 
elimination."' (Tr. p. 2109) 

"They are already in a position to be served by Eastern 


on the other alternate segments to Detroit and since they 
are also on Piedmont's route No. 87 their access to 





Columbus would be accomplished. In fact they will 

fare better under the Piedmont schedule than under 

the Eastern pattern," (Tr. p. 2109) 

Charlotte was selected as the point of departure for the new 
segment not only because this would eliminate the impact of the new 
Eastern route upon Piedmont, but also because the evidence indicated 


a substantial volume of traffic between Charlotte and the Ohio cities. 


For example, the constructed passenger traffic figures for 1952 showed 


600 for Charlotte-Columbus (Tr. p. 2077-2078) as contrasted with 100 


for Greensboro-High Point-Columbus. 

After the Examiner's Initial Decision was rendered, petitioner 
was allowed to intervene and to argue the effect on the Greensboro- 
High Point area of the recommended grant to Eastern. The — 
petitioner made before the Board was not that Greensboro-High Point 
needed the service to Columbus and Toledo, but that the auured: would 
constitute an undue discrimination against Greensboro-High Point in 
favor of Charlotte. 

The Board approved the Initial Decision of the Gicsiiwns and 
the petitioner sought review in this Court, alleging: (1) that it had been 
denied adequate notice of the proceedings; and (2) that the Board failed 
to consider and decide the issue of the alleged discriminatory effect of 
the award to Eastern upon Greensboro-High Point. This Court, in 


Greensboro-High Point Airport Authority v. Civil Aeronautics Board, 
231 F. 2d 517 (1956), held that the petitioner had been given an 
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opportunity to present its position before the Board and had not made 

an issue of the lack of notice. Such a failure, the Court correctly neia,~/ 
precluded its raising this objection for the first time before the review- 
ing court. The order of the Board was reversed, however, on the ground 
that the Board had failed to make a direct finding on the issue of dis- 
crimination against Greensboro-High Point. The essence of the Court's 
order remanding the proceedings is that the Board should give petitioner 
a "plain answer" on the issue of discrimination, and that it could do this 
on the same or reopened record, but in any event the proceedings should 


be conducted with all deliberate speed. 


The Present Proceeding 


The Board decided to order a further hearing '"'on the claim of 
discrimination against Greensboro-High Point in comparison to 
Charlotte."' (Tr. p. 2984) The order also stated that the "ultimate issue 
before the Board remains whether the public convenience and necessity 


require the amendment of Eastern's Certificate for route No, 6 in the 


manner sought by Greensboro herein, rather than as amended by our 


original decision," (Tr. p. 2984) (Emphasis supplied) 


1/ "No objection to an order of the Authority shall be considered by 
the Court unless such objection shall have been urged before the 
Authority, or, if it was not so urged, unless there were reason- 
able grounds for failure to do so."" Section 1006 Civil Aeronautics 
Act of 1938, 52 Stat. 1024, 49 U.S.C. 646. 
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The Board, after further hearing, briefs and oral szginnent has 
again found against petitioner's claim of discrimination and has further 
found that even if a measure of discrimination should be held to exist, 
it is more than overbalanced by the many factors which make up public 


convenience and necessity and which dictate that Charlotte rather than 


Greensboro-High Point or a point north thereof should be the junction 


for the new segment. 

Petitioner again seeks review alleging that (1) the Board's de- 
cision was had on the basis of unduly restricted issues; and (2) the 
Board should not have considered the discrimination issue within the 


framework of the requirements of the public convenience and necessity. 


STATUTE INVOLVED 
The statute involved is the Civil Aeronautics Act of 1938, 


52 Stat. 977, et seq., 49 U.S.C.A. Section 481, et seq. 


SUMMARY OF ARGUMENT 
This Court remanded the earlier case to the Board so that 
petitioner could be given a plain answer to its contention of discrimina- 
tion and the Board ordered an additional hearing to give petitioner the 
opportunity to develop its claim but pointed out that the ultimate issue 
was whether the public convenience and necessity required Eastern's 


Route 6 to be split as the Board had split it, i.e., at Charlotte or as 
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Greensboro contended it should be split, i.e., at Greensboro or a point 
to the north thereof. 

Neither the Examiner nor the Board was required to give con- 
sideration to the question whether if undue discrimination were present 


and not overbalanced by other elements of public convenience and neces- 


sity the route should be split south rather than north of Charlotte. The 


contention that the route should be split south of Charlotte was made 
by petitioner for the first time after the case had been reopened and 
set down for hearing. 

It is not necessary, however, for the Court to reach the chief 
point relied on by petitioner, i.e., the issue of splitting the route south 
of Charlotte, since the Board found on the basis of overwhelming evi- 
dence that there is no discrimination against Greensboro-High Point 
because Greensboro-High Point and Charlotte are not economically 
comparable and Charlotte is decidedly stronger in its economic char- 
acteristics, its traffic producing ability and its community of interest 
with Detroit, Columbus and Toledo. The Board, however, out of an 
abundance of caution, in giving petitioner the answer required by the 
Court, found that even if a measure of discrimination is present, it is 
outweighed by the many elements of public convenience and necessity 
which impelled the Board to split the route at Charlotte. There can be 
no doubt that petitioner has been given its "plain answer" and that the 


plain answer is clearly correct and supported by the evidence. 
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ARGUMENT 


1. Respondent Has Fully Complied With 
The Order of This Court 


Petitioner is essentially contending that it is entitled tc try out 
new and different issues from the one on which the Court reversed the 
Board in the original proceeding. The question to which the Court re- 
quired an answer is that presented by petitioner in the original pro- 
ceeding and that is whether the Board has ordered an unjust discrimi- 
nation against Greensboro by splitting the route in question at : 
Charlotte rather than at Greensboro or a point to the north of Greens- 
boro. This mandate of the Court could have been complied with by the 
Board by the making of findings on the basis of the previous record 
and indeed most of the parties #6 the proceeding recommended to the 
Board that this be done. However, the Board ordered an additional 
hearing to be sure that all evidence bearing on the divextzsivation ques- 
tion would be available to the Board. 

Under the issues as tried, petitioner and the other parties were 
allowed the fullest latitude in the presentation of evidence bearing on 
the discrimination question which of necessity included evidence as 
to the relative economic strength of the Greensboro-High Point area 
and the Charlotte area and their respective traffic producing capabilities, 
particularly with respect to Toledo, Columbus and Detroit, On the basis 
of a serious consideration by the Board, after hearing arguments from 


all parties, of the voluminous evidence presented, the Board found in 
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essence that it is not discrimination to differentiate between commu- 
nities of different size and air transport needs. The Board thereupon 
reaffirmed its original finding that no discrimination has been shown. 
The Board went further, however, and discussed the possibility 
of discrimination in the light of the — factors having a bearing 
on the ultimate question as to whether a particular service is required 
by the public convenience and necessity. (Tr. pp. 3656-3659) Factors 
considered by the Board include the avoidance of diversion of revenues 


from Piedmont; the accommodation of traffic moving between Char- 


lotte and points to the south of Charlotte and the Ohio cities and Detroit; 


the relative lack of need of petitioner for the service to be provided by 
Eastern, together with the adequacy of Piedmont's service to petitioner; 
and all the myriad other considerations involved. When the protests of 
patitions: are placed on the scales with factors of public convenience 
and necessity such as just enumerated, it becomes apparent that the 
Board's second finding is also a proper one, i.e., that the scales of 
public convenience and necessity are heavily overbalanced on the side 
of splitting the route at Charlotte, even if some measure of discrimina- 
tion had been established. 

But petitioner urges that the Board erred in not considering an 
issue as to whether any discrimination could be removed by splitting 
the route below Charlotte. The short answer with respect to this con- 


tention is that such an issue cannot be fairly read as being required by 
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the mandate of the Court and, furthermore, consideration of such an 
issue is unwarranted and unnecessary, since the Board has found that 
in fact no discrimination exists. Hence the question as to its removal 
does not arise. 
2. Public Convenience And Necessity Is The 
Paramount Issue In This Case 

Petitioner asserts, in effect, that the Sieectentnatton quipaidons 
must be decided by the Board in a vacuum, i.e., not within the frame- 
work of the standards provided for certificate cases. In this, of course, 
petitioner is in error, since the ultimate issue in this eee 2s 
in every proceeding involving an application for a certificate, is whether 
the service proposed is required by the public convenience and neces- 
sity. In determining this question, the Board is enjoined to consider 
numerous factoxe ot Among the factors actually considered by the 
Board, whether required by statute or by a sense of ''fair play", is 
the effect of the grant of additional service to one city upon a city 
equally situated. 

The remand in this case required the Board, not to disregard 
tha public convenience and necessity, but to eliminate the previous 
error by a clear finding on discrimination. If discrimination were 


found, the Board would then have to determine its effect upon the public 


1/ 52 Stat. 980, 49 U.S.C, 402. 


interest. That this is the proper procedure in a case remanded to an 
administrative agency by a reviewing court is succinctly stated in the 
case of Federal Communications Commission v. Pottsville Broadcast- 


ing Company, 309 U. S, 134 (1940): 


"The Commission's responsibility at all times is to 
measure applications by the standard of ‘public con- 
venience, interest, or necessity.’ The Commission 
originally found respondent's application inconsistent 
with the public interest because of an erroneous view 
regarding the law of Pennsylvania. The Court of 
Appeals laid bare that error, and, in compelling 
obedience to its correction, exhausted the only power 
which Congress gave it. At this point the Commission 
was again charged with the duty of judging the applica- 
tion in the light of ‘public convenience, interest, or 
necessity.’ The fact that in its first disposition the 
Commission had committed a legal error did not 
create rights of priority in the respondent. .. ." 

Id, at 145, See also NLRB v. Donelly Garment Co. 
330 U. S, 219 (1947). 


It is with this authority in mind that the action of the Board on remand 
must be viewed. 
Petitioner advances the novel proposition that this case "does 


not now and never did involve the issue of need for additional air serv- 


ice at either Charlotte or Greensboro."' (Brief of petitioner, p. 15). 


This is simply not correct, since the case necessarily involved the 
need for service of every intermediate and terminal point. It is funda- 
mental that the Civil Aeronautics Board has power to grant a certificate 
authorizing air service from one point to another only if such service 


is required by the public convenience and necessity, and the need for 





service of a point involved on a route must certainly be considered. 
Consequently, the need for service between the Ohio cities and points 
to the south was a paramount issue in the case when it first came be- 
fore the Board, and it will remain an important issue until final © 
disposition. 

Basic to a determination of public convenience and necenkivy 
is the interest of all, and not just a segment of the public. Notwith- 
standing this, the petitioner maintains that the Board erred in not 
considering the issue it raised wholly apart from the interest of the 
public. The argument of the petitioner in this respect emanates from 
an erroneous conception of the cases it cites, as well as the decision 
of the Court in remanding the case for further findings. This Court 
correctly placed the issue of discrimination within the framework of 
the public interest when it said: 

"The issue [discrimination against Greensboro] was 

flatly raised and was relevant to the Board's ultimate 

decision as to what the public convenience and neces- 

sity required. . . .. We think the Board should now 

make appropriate findings of fact on the issue, and 


state 'the reasons or basis' for its conclusion." 
231 F. 2d at 522. 


It is well settled that a court, by remanding a case, does not 


encroach upon administrative function, and intends only that the ad- 
ministrative agency take further action in accordance with the appli- 
cable law, including the law as pronounced by the remanding court. 


Ford Motor Co. v. NLRB, 305 U.S. 364 (1939); Federal. Communications 


_Commission v. Pottsville Broadcasting Co., supra. 
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In the illumination provided by these cases, as well as the de- 
cision of this Court, the Board considered the issue of discrimination, 
and, in reaching its conclusion that no discrimination against Greensboro- 
High Point was shown, it reviewed the total evidence submitted by the 
parties. It properly regarded the discrimination issue as one among 
many involved in the proceeding whose ultimate question was the re- 


quirement of public convenience and necessity. 


3. Conclusions and Findings of the Respondent 
Are Supported by the Record 


The essence of petitioner's contention of discrimination is that 


Charlotte and Greensboro-High Point are equally situated and are ina 


highly competitive position vis-a-vis each other, and that to provide 


new air service for one and not the other would be unjust discrimination. 
The Board admitted the cogency of the claim of one city for air service 
equal to that of another city, where both cities are similarly situated 
and highly competitive with each other as contrasted with other cities 
in the area. However, the Board found that Greensboro-High Point is 
not equal to Charlotte economically or in its need for additional serv- 
ice, and that the two cities have no special competitive relationship 
with each other. 

In arriving at these conclusions, the Board cited the superior 
economic position of Charlotte (the wholesale sales volume of Char- 


lotte is almost three times that of Greensboro (Tr. p.3648)); the greater 
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community of interest between Charlotte and Columbus, Toledo, and 
Detroit, as compared with Greensboro and the same points (on an 
average business day in March, 1953, Charlotte exchanged 72 tele- 
phone calls with Columbus, Toledo and Detroit, compared with 42 
exchanged by Greensboro (Tr. p.3650)); and the superiority of Char- 
lotte as a traffic-generating area (Charlotte exceeded Guesndbaen by a 
margin of well over two to one in both passengers and revenue passenger 
miles for recent survey periods, and as early as September, 1946, the 
total passenger traffic for Charlotte was 5,100 as compared with 4,251 
at Greensboro (Tr. p. 3649,3650)). All of these factors are relevant to 
the issue of public convenience and necessity, and were —s taken 
into consideration by the Board. 

Not content to rest upon these facts alone, the Board considered 
the very low percentage of traffic between Greensboro-High Point and 
Columbus and Toledo, Ohio (less than one-half of one percent of Greens- 
boro.traffic is exchanged with Columbus and less than one ~quarter of 
one percent is exchanged with Toledo (Tr. p. 3655)), and found that the 
service to be performed by Piedmont under the new authority would 
meet this need adequately. Indeed, the original finding of the caeitnes - 
that the service proposed by Piedmont between Greensboro and Columbus 
would be superior to that proposed by Eastern - has not been challenged. 


The Board also considered the testimony of various witmesses and con- 


cluded that Greensboro and Charlotte were not in a particularly com- 


petitive situation vis-a-vis each other, 
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In view of this evidence, the Board correctly held that Char- 


lotte and Greensboro were not in an equal position and that no dis- 
crimination would result from the authorization of the additional air 
service to Charlotte. The major premise of petitioner's syllogism has 
thus been destroyed. 

Petitioner makes a half-hearted attack upon the findings of the 
Board with respect to the comparative needs of Greensboro and Char- 
lotte for additional air service. It asserts that the community-of- 
interest evidence relating to the exchange of phone calls is not sub- 
stantial in view of the "other pertinent data."" Petitioner does not 
explain, however, the "other pertinent data'' to which it refers. 
Petitioner also attacks the traffic data on the ground that it includes 
traffic engendered by the institution of the service involved herein. 
Actually, the Board did not use present-day traffic; it used traffic data 
relating to that period beginning after Eastern's decision, in late 1946, 
to make Charlotte a major transfer point on its routes, and ending im- 
mediately prior to the institution of Eastern's present service to 
Detroit via Columbus and Toledo. It is Charlotte's Columbus, Toledo 
and Detroit traffic during this period which, as the Board finds, sub- 
stantially exceeds that between Greensboro and the same points. (Tr. 
p. 3649, 3650) 

In attempting to show error on the part of the Board, petitioner 


points out that in September, 1946, the Greensboro-High Point air 
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traffic to Detroit, Columbus and Toledo was 157, while Charlotte's air 
traffic to the same points was only 128, and that in March, 1955, 
Greensboro-High Point had more traffic than Charlotte to Toledo, 
The fact that petitioner can point only to these two months, however, 
emphasizes the greater traffic between Charlotte and Columbus, Toledo 
and Detroit, as compared to Greensboro and the same points, As a 
matter of fact, the Charlotte traffic to and from the Ohio points and 
Detroit substantially exceeded the Greensboro traffic to and from the 
above points for every month from September, 1946, to and including 
March, 1956. (Tr. p. 3357-3358) In March, 1955, the second period re- 
ferred to by petitioner, Greensboro had one more passenger tc Toledo 
than did Charlotte, but Charlotte had a total of 537 passengers between 
it and the three cities of Columbus, Toledo and Detroit, while Greens- 
boro had only 111 between it and the same points. : 

While the above findings, which are supported by substantial 
evidence in the record, clearly establish that Charlotte is entitled to the 
additional air service and that no discrimination against Greensboro- 


High Point exists, the Board points out that the diversion from Piedmont 


of $26,000 a year (this much is admitted by petitioner) which would re- 


sult if the route were split at Greensboro, bolsters the finding that the 
route from Charlotte to Detroit via Columbus and Toledo is required by 
the public convenience and necessity. Certainly duplication of service 


and diversion from existing carriers are factors properly to be considered 
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by the Board in determining the public interest. Northwest Airlines, Inc. - 
Certificate of Public Convenience and Necessity - Additional Service to 
Canada, 2 C.A.B. 627 (1941); Braniff Airways, Inc. - Certificate of Public 


Convenience. and Necessity - Houston -Memphis -Louisville Route, 2 C.A.B. 


353 (1940); Northwest Airlines, Inc. - Certificate of Public Convenience 


and Necessity - Duluth-Twin Cities Operation, 1 C.A.A. 573 (1940). 


The Board, in reaching its decision in this case, has considered 


all the factors comprising the rather indefinite term "public convenience 


and necessity." It has found that the position of petitioner cannot be sup- 
ported when viewed through the eyes of the public. If the route were split 
above Charlotte, the effect upon Piedmont would be severe and 30,000 
yearly through passengers could be subjected to the inconvenience of an 
additional stop (Tr. p. 3641, 3658); if split below Charlotte, the needs of 
the Charlotte area for additional air service to Columbus, Toledo and 
Detroit would be unsatisfied. By splitting the route at Charlotte, all 
needs are fulfilled; Piedmont, a subsidized carrier, will be able to re- 
duce its subsidy; Charlotte will be awarded its needed new air service; 
Greensboro-High Point will have the adequate service to Columbus pro- 
vided by Piedmont, probably superior to that proposed by Eastern. The 


Board has discharged admirably its obligation to the public. 
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CONCLUSION 

It is respectfully submitted that the petitioner has been afforded 

a fair hearing and has had a "plain answer" to its charge of discrimina- 
tion; that the dominant issue of public convenience and necessity has 


been resolved, with serious consideration given to the effect of the 


order upon the Greensboro-High Point area; and that the Board has 


complied with the terms and spirit of the remand order. In view of the 
above, the respondent's order should be affirmed. 


Respectfully submitted, 


James M, Verner 
James F. Neal 

Counsel for Intervener 
City of Charlotte, N. C. 


Of Counsel: 
TURNEY & TURNEY 
2001 Massachusetts Avenue, N. W, 
Washington 6, D. C, 


Date: September 17, 1958 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT — 


No. 14, 382 


GREENSBORO-HIGH POINT AIRPORT AUTHORITY, 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


On Petition for Review of an Order 
of the Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


I. RESPONDENT MISCONSTRUES THE COURT'S | 
OPINION REMANDING THIS CASE. 


Much of the argument made by the respondent and intervenors 
is a restatement of their misconstruction of the meaning of this Court's 
opinion. This Court said: © 

"Despite these considerations, the fact remains that 


Greensboro has not received a plain answer to its charge 
of discrimination. We think it is entitled to one. The 


issue was flatly raised, and was relevant to the Board's 
ultimate decision as to what the public convenience and 
necessity required. The Board's failure to supply an 
answer was not harmless error, but prejudiced Greens- 
boro's position in its efforts to obtain judicial review. 
We think the Board should now make appropriate find- 
ings of fact on the issue, and state 'the reasons or 
basis' for its conclusion. In its discretion, it may do 
this on the present record, or permit additional testi- 
mony and argument. "1/ 


This is clear language, but the Board and the intervenors 
developed a complete blind spot. The Board says, at page 16 of 
its brief, that the Court remanded the case "for the sole purpose 
of making findings on the question of discrimination" -- and up 
to this point the Board is right, but, the Board then adds a 
qualification which this Court did not add, so the entire sentence 
in the Board's brief reads: “for the sole purpose of making 


findings on the question of discrimination in splitting the route 


at Charlotte rather than at Greensboro or some point farther 


north. "" The Court said, "on the present record, or permit 
additional testimony and argument" -- words which are not 
susceptible to the Board's interpretation, as the following 


charts will demonstrate. 


1/ Greensboro-High Point Airport A. v. Civil Aeronautics 
Board, 1956, 97 U.S. App. D.C. 358; 231 F. 2d 517. 





The area which was involved in the 
original case, according to the notice 

of hearing, was the area between Colum- 
bus, Ohio, and Charleston, W. Va., and 
the Board could have split the route any- 
where in the shaded area shown opposite. 
No cause for complaint would have ever 
arisen if the Board had stayed within the 


area of its original notice. 


Eastern's Route 


(Principal Points Only) 


5 Detroit 


“qo Roanoke 


Winston- » Greensboro- 
Salem y High Point 


6 Charlotte 


_£ Columbia 
° Augusta 


‘5 Savannah 


.Q Jacksonville 





Eastern's Route 
(Principal Points Only) 
Instead, the Board decided to split the 
route at a point south of Charleston. py.o, 


This went beyond the original scope of Sco re 


the case, and, when the Board started Ch : 
& Charleston . 


looking for points south of Charleston, 

W. Va., there was no limit to its Oct ua 
southern vista. The shaded area shown ‘ad a 
opposite is the area in which the Board 

could choose a split-off point. It could 

even have made Miami -- the southern 


terminal -- the split-off point. Faten tie! 


Pot, cla tins 
fs vered 


b 
easel 





Consequently, when this Court remanded the case for the 
purpose of making findings "on the present record" the area involved 
was either the area north of Charleston, W. Va., or the area south 


of Charleston, W. Va. 


However, the Board changed the area involved by drawing an 


: : Eastern's Route 
arbitrary line of demarcation: (Principal Points y) 


5 Detroit 
x Toledo 


Columbus 


The shaded area on the chart to the 
right shows the area to which the . 
Board restricted its’ second hearing, 
which is manifestly less than the area 


considered at the first hearing. 


'Q Jacksonville 





It has been shown on pages 14-16 of petitioner's brief that the 
arbitrary line of demarcation thus drawn by the Board resulted ina 
minimum of $26, 902 diversionfrom Piedmont whereas such diversion 
could have been completely eliminated if the arbitrary line had not been 
drawn. In its brief to this Court, the Board now says that any injury to 
petitioner "is outweighed byother considerations... especially the factor 
of traffic diversion from Piedmont." (Brief for Respondent, p. 13, 
emphasis supplied.) Thus, the Board not only truncated the area to be 
considered, but it now uses the result of such truncation as an argument 
to support its improper action. 

II. RESPONDENT AND INTERVENORS RELY 

UPON AN UNWARRANTED ASSUMPTION 

Petitioner contends that the Board erred in using the "compara- 
tive needs for service” test because the issue of discrimination is not to 
be decided by such a test. 

‘The Board and the intervenors make no attempt to answer this con- 
tention. Instead, they make an argument based on an assumption. First, 
they assume that sometime in this case the Board decided that the public 
convenience and necessity required air service from Charlotte to Colum- 
‘bus and Toledo. 2/ From this assumption, they argue that the Board 
would have to find that service from Greensboro-High Point to Columbus 
2/ For example, Eastern argues at page 8 of its brief that the Board 
“found the public convenience and necessity require service between 

Charlotte, Columbus, Toledo and Detroit. At page 9 of its brief 
Eastern reverses the assumption and argues that the Board found 

air service between Greensboro-High Point and Toledo and Columbus 
is not required by the public convenience and necessity. Similarly, 


Charlotte argues at page 9 of its brief that the issue is whether the 
proposed service is required by the public convenience and necessity. 
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and Toledo is required by the public convenience and necessity, before 


the issue of discrimination arises. 

But, their basic assumption is not true, and it finds no support 
in the record.. The case never involved the issue of the need for service 
at either Charlotte or Greensboro-High Point. This is obvious not only 
from the original notice of hearing but also from the further fact Char- 
lotte was denied the right to intervene. S 

The truth is that the record before the Board could not support a 
finding that the public convenience and necessity required service from 
either Charlotte or Greensboro-High Point to Columbus and Toledo. 

The record can support the Board's finding that Columbus and 
Toledo should be served by Eastern, and that is the finding which the 
Board made. : 

Petitioner's claim, however, deals only with the question of how 
Eastern's route should be extended into Columbus and Toledo. Petitioner 
contends that such an extension should be routed so as to prevent a dis- 
crimination. Instead of meeting this argument, the Board in its opinion, 
and on brief, indulges in the assumption that it would be necessary for 
petitioner to prove that the public convenience and necessity require 
service from Greensboro-High Point to Columbus and Toledo, or, at 
least, the need at Greensboro-High Point is as great as the need at 
Charlotte for such service. They conveniently overlook the fact that the 
issues, as stated, never permitted such evidence to be submitted. 

The fallacy of the Board's assumption is readily shown by refer- 
ence to a decision of the Interstate Commerce Commission. The 


3/ Unprinted Transcript pp. 197-198. 





Pennsylvania Railroad proposed a free transfer service between the 
Pennsylvania Station in New York City and points within the boroughs of 
Manhattan, Bronx and Brooklyn. The Interstate Commerce Commission 
held that such transfer service was unduly preferential to the boroughs 

of Manhattan, Bronx and Brooklyn, and unduly prejudicial to the boroughs 
of Queens and Richmond. Transfer of Passengers Through New York, 
N.Y. , and Newark, N.J., 1651LC.C. 497 (1930). The Commission's 
decision in no way turned upon the contention that Queens and Richmond 
are of the same economic importance as Manhattan, Bronx and Brooklyn. 

In another case, a street railroad was prevented from charging 
a five-cent fare to one point and a ten-cent fare to another point, even 
though the former was the larger point and the greater user of the trans- 
portation service. Portland R. L. & P. Co. v. Railroad Commission, 
229 U.S. 397 (1913). These cases show that the issue of discrimination 
does not turn, as the Board contends, on the issue of whether a new air 
service is required by the public convenience and necessity. 

Instead of proceeding to determine how Eastern's route could be 
extended to two new points without discrimination, the Board proceeded 
to determine if there was a need for air service at Charlotte or Greensboro- 
High Point, when no such issue ever existed. This error resulted in the 
Board's making the unwarranted assumption which the respondent now ad- 


vances to support its action. 


If respondent's reasoning be sound, it would seem that the same 
tests should apply to Charlotte as respondent would have apply to 
Greensboro-High Point. If the route should not be extended _— 
Greensboro-High Point because there has been no sufficient finding of 
public convenience and necessity for such service, how can the route 
be extended from Charlotte, in the absence of findings as to Charlotte? 
The application of different tests to localities similarly situated empha- 


sizes the discrimination which resulted in this case. 


Respectfully submitted, 
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